City of Appleton Minnesota Request for
Proposal (RFP) — Fiber to the
Premises and Broadband Services
Procurement

1.0 General Procurement Information

RFP Release: 11/27/2021

Proposet's Conference: 12/6/2021, 11AM CST Appleton Civic Center
Proposet’s Question Submission Deadline: 12/6/2021, 11AM CST

[Send Questions to: cityadministrator(@appletonmn.org]

Response to Questions: Conference and Online Submission shall be posted at
www.appletonmn.com/currentopenprojects by 12/20/2021

RFP Submittal Deadline: 12/27/2021, 2PM CST

Award Date: January 19% 2022

Procurement Officer and Submittal address:

Mzr. Willie Morales, City Administrator
Appleton Civic Center

323 W Schlieman Avenue

Appleton, MN 56208

2.0  Background and Purpose of Procurement
21 Background

The City of Appleton was awarded a grant by the Minnesota Department of
Employment and Economic Development (DEED) for a broadband development project that
will support the provision of broadband services, including telework, telemedicine, and
telelearning. The City of Appleton Minnesota is a community that provides and receives
educational and medical services, and that hosts agricultural, financial, and industrial businesses,
all of which have broadband connectivity needs that are currently underserved. These services
necessarily require broadband connectivity that goes beyond 25/3 Mbps. The pandemic has
revealed that 3 Mbps upload speed is inadequate to support remote business and education
needs and can no longer be considered high-speed broadband (Governor’s Task Force on
Broadband, 2020 Annual Report). As studies suggests, a community that is underserved in
terms of competitive download and upload speeds, notwithstanding existing franchise/network
provisions, are essentially not receiving broadband services. While the State of Minnesota is on
track to meet the Governor’s office 2022 goal of 92% of Minnesotans having access to
broadband speeds of at least 25/3Mbps, the City of Appleton is an example of rural Minnesota
communities which are 9% below the State’s broadband speed performance. DEED’s award
provides a crucial resource necessary to allow for the provision of high-speed broadband
services that will help support the continued growth of our community.
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The DEED grant has certain regulatory compliance requirements including the U.S.
Department of Housing and Urban Development (HUD) regulations, the Uniform Guidance
found at 2 CFR 200, and the State of Minnesota rules and regulations. In accordance with 2
CFR 200.320, the City of Appleton will conduct a competitive procurement that will result in
a contract with a single offeror whose proposal is most advantageous to the City of Appleton
with price and non-price factors considered. Further, in accordance with 2 CFR 200.331, the
selected offeror will be treated as a subcontractor under the grant and shall adhere to all
applicable requirements under HUD Regulations and the Uniform Guidance.

22 Purpose of Procurement

The City of Appleton seeks a broadband provider that can provide a complete
solution for meeting the needs and goals of achieving high bandwidth high speed, symmetrical
internet access (i.e., equal download and upload speeds) for residents in the City of Appleton.
The City of Appleton has a strong desire for services to be provided via a state-of-the-art Fiber
To The Premises (FT'TP) network. These goals are in accord with the Minnesota Office of
Broadband Development (OBD), and in particular their reassessment findings on the need
for symmetrical Mbps speeds. The City of Appleton is seeking to attract a company that will
design, build, own, operate and maintain a network that can deliver high bandwidth internet
access.

The City of Appleton is seeking a provider who is willing and able to contribute
significant financial resources towards the installation of FTTP broadband network
facilities in the City of Appleton for the opportunity to build out and provide services
within the City of Appleton. It is anticipated the provider will own and maintain full
responsibility for its network and all risks related to its design, implementation, and continuing
operations (including financial risks). The City of Appleton is not acquiring any interest in the
provider’s network.

To the extent that the City of Appleton is able to do so, the City will work to allow the
provider to site facilities on City-owned property or provide needed easements. The City of
Appleton will facilitate any local permitting required and waive associated municipal fees
wherever apt.

The purpose and goal of the procurement is to identify and contract with an
experienced and financially strong broadband provider to maximize the provision of internet
services consistent with the most economic cost, ot in other words, to maximize the value
proposition for the City of Appleton by choosing the most advantageous proposal.

The grant funds applicable to this procurement shall be used to support the construction
of last mile FT'TP network facilities for the benefit of residential subscribers. The funds shall
not be used to directly support last mile FTTP network facilities for the benefit of businesses
and government.

3.0  Scope of Provider Service

31 Broadband Network Service



The City of Appleton seeks a broadband provider that can provide a complete
solution to achieve high bandwidth internet access for all residents and businesses in the
City. The selected provider will be required to connect its network to all premises,
residential and business, within City boundaries, including those on private roadways and
driveways (with the consent of the resident/owner).

The selected provider will be responsible for program management, make-ready
assessment and permitting, design and engineering, obtaining premise-entry consents, network
implementation, network operations, subscriber marketing and billing, customer support,
network maintenance and emergency response and network renewal, as needed. In
responding to this RFP, each proposing provider will need to provide plans for how it will
implement its services for the City of Appleton.

3.2  Service Area Description

Exhibit-C attached is a map of the City of Appleton, MN prepared by data collected
from OBD. The map shows that while Swift County has achieved higher levels of broadband
setvice connections (at least 25/3Mbps but less than 100/20Mbps (Gteen Color), the City of
Appleton remains largely underserved and unserved (Pink and Red Colors). All services under
this procurement will occur within City limits.

3.3  Required Services

The City of Appleton requires a high bandwidth connection to the internet, referred to as
broadband, to all households/living units within the geographic boundaries of the City. Within this
proposal request, "subscriber" refers to each household/living unit that consents to a network
connection on its property. As noted above, the City of Appleton desires for services to be offered
via a provider’s FT'TP network. The City will consider the provider to have provided ubiquitous
service to all premises if the provider is able to offer connection to at least 96% of subscriber
premises in the City which aligns with OBD connectivity goals.

In order to meet the needs of all potential subscribers, it is highly desirable for a provider
to be capable of offering symmetrical speeds of at least 300/300Mbps as a minimum. The FCC
defines broadband as a service capable of supporting a connection of not less than 25 Mbps for
downstream data transfer, and not less than 3 Mbps for upstream data transfer. Notwithstanding
FCC’s definition of broadband, said standard will not be considered advantageous for the purposes
of this request for proposal. Proposals received with Mbps speeds that do not match the desired
300/300 Mbps speeds shall be considered as nontesponsive and be rejected.

Within this proposal request, "bandwidth" refers to the sustained downstream or
upstream data transfer rate supported for a given level of internet service, not a peak (up-to) transfer
rate.

3.4  Optional Services
The City of Appleton desires a provider to be capable of offering high definition VOIP

telephony service via its network or for the provider’s network to be compatible with VOIP
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technology. A provider capable of offering high definition (HD) and standard definition television
channel package services to all premises via the provider’s high bandwidth network will be
considered a favorable complement of service provisions but not necessarily a requirement.
The proposing provider must allow subscribers the option to purchase third-party services
(e.g. telephony, video, telemedicine, security, etc.) to be delivered via broadband service
obtained from provider.

3.5 Subscriber Options

Providers who are able to offer telephony and video services, in addition to the
required high-bandwidth internet access, must afford subscribers the option of internet
access only. For all bundled service packages offered by a provider, subscribers must be
afforded the level of internet service per Section 3.3 requirements.

4.0  Capabilities and track record
4.1  Contracting entity

If the entity responding to this proposal differs from the entity that would enter into a
Broadband Services Agreement with the City of Appleton, then that disclosure should be clearly
made in the response. Further, if the proposing entity differs, then a statement must be provided
by the proposing provider stating whether it will or will not provide a guaranty for the
performance of the entity entering into the Agreement.

42  History and experience

The proposing provider must provide a brief history of the firm, noting its evolution
of telecommunications and information services, and in particular broadband services.
Further, a concise statement of its current business strategy must be provided. A proposal
must include history of completing projects to provide internet service similar to that required
here. The City of Appleton requires that a proposing provider be authorized to conduct relevant
business in the State of Minnesota. However, providers not currently authorized may respond.
Providers not currently authorized will need to provide details for the process and schedule for
obtaining the required all applicable authorizations to provide services in the State of
Minnesota.

4.3 Financial resources

The City of Appleton expects a proposing provider to finance the full capital cost
of the project. The proposing provider must offer credible evidence of its ability to finance
the project. If the proposing provider is a privately held corporation, it must enclose its
audited financial statements in a sealed envelope marked "Proprietary and Confidential."
Individual pages containing sensitive information should also be marked accordingly. The
City of Appleton shall hold confidential records submitted in such an envelope so marked
until completion of evaluations and as otherwise permitted by law. If the proposing
provider is a publicly traded firm, then the provider’s submission must clearly indicate
where the firm’s 10K forms and audited financial statements may be accessed or have the
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documents attached to its submission.
44  Minimum existing customer base for requested services

The proposing provider must provide evidence that it currently provides high-
bandwidth internet services to rural communities similar to the City of Appleton. In the
case where the provider does not currently provide internet access and service to at least
1000 subscribers in rural communities, the provider must provide examples of existing
service contracts and provide a plan showing its ability to deploy (funding, resources, and
organization) and support the broadband internet services project described herein.

5.0 Requirements for Proposal Content

Providers are encouraged to prepare responses using clear and concise language that
responds to the RFP in a straightforward manner. All acronyms and technical terms must
be explained. Providers are requested to organize their RFP submission to follow the same
order as in this Section 5.0, and to label any additional attachments deemed appropriate to
match the Section number it addresses. A response to the RFP must address the complete
service area identified in Section 3.2.

Proposing providers shall submit a comprehensive plan identifying how it will provide
residential customers with FT'TP, as well as how businesses will obtain FTTP their own expense.

Proposing providers should be aware that some portion of the proposed service area
may be funded through the FCC’s rural digital opportunity fund (RDOF). The RFP should
indicate a willingness to work in good faith with the City to avoid any plans that would use
DEED funding to duplicate benefits already being provided through RDOF.

The proposing provider must address the following in the presentation of its proposal:

A.Minimum Qualification Requirements

The responses to Sections 5.1 through 5.4 should address the items addressed in Section
4.0.

5.1  Contracting entity

5.2 Business history and experience.

5.3 Financial resources.

5.4 Description and size of broadband internet service customer base.
B. Comparative Criteria

5.5  Internet Service Performance Requirements

5.5.1 The proposing provider must provide a description of the of internet service
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that will be available to subscribers and businesses to choose from, for both downstream and
upstream services per the requirements provided in Section 3.3.

-Highly Advantageous: Provider will offer more than one tier of high bandwidth
broadband service with symmetrical 300/300Mbps as a minimum. Provider will offer a level
of service that supports a connection bandwidth equal to or greater than 1Gbps for both
downstream and upstream data transfers. Provider will offer a combination of service options
for residents and businesses alike in which no tier of service offered supports a connection
bandwidth of less than symmetrical 300/300 Mbps.

-Advantageous: Provider will offer only one tier of high bandwidth broadband
service with symmetrical 300/300 Mbps for residents and businesses.

-Not Advantageous: Provider will offer a single tier high bandwidth broadband service
with symmetrical 300/300 Mbps for residents alone with connection options for business
customers that only reach the desired symmetrical 300/300 Mbps standard when combined
with other aggregate business bundles/packages as opposed to being available as a minimum
to business customers.

-Not Acceptable: Provider will offer only basic internet services via network connection
and bandwidths for downstream and upstream data transfers that are less than both
downstream and upstream services per the requirements in Section 3.3. [A “Not Acceptable”
rating will disqualify the entire proposal.|

5.5.2 Proposing Provider must provide evidence of being able to provide high-
bandwidth internet service to subscribers and businesses. The preferred method for providing
such evidence is via recent results from an independent study that measures broadband service
performance as delivered by an internet service provider to the consumer, such as the Federal
Communication Commission's (FCC) Measuring Broadband America Program. Provider's
actual connection bandwidths for all levels of broadband service offered must be shown to be
greater than 80% of the advertised bandwidths across all time periods.

-Highly advantageous: Study results or other evidence shows Provider's actual
measured connection bandwidths for all levels of broadband service offered are greater than
90% of the advertised bandwidths.

-Advantageous: Study results or other evidence shows Provider's actual measured
connection bandwidths for all levels of broadband service offered are between 85 and 90%
of the advertised bandwidths.

-Not Advantageous: Study results or other evidence shows Provider's actual measured
connection bandwidths for all levels of broadband service offered are between 80 and 85% of
the advertised bandwidths.

-Disadvantageous: Study results or other evidence shows Provider's actual measured
connection bandwidths for all levels of broadband service offered are less than 80% of the
advertised bandwidths.



5.5.3 Proposing Provider must include evidence of its satisfactory performance in
serving existing broadband internet service customers with respect to service performance,
service options available, subscriber billing, service pricing, maintenance and emergency
response, and service problem handling. The preferred method for such evidence is
independent survey results, such as the report released by the American Customer
Satisfaction Index that measures the level of national cross-industry customer satisfaction for
products and services. Provider's current level of customer satisfaction for all levels of
broadband service offered must be shown to be greater than 70%.

-Highly advantageous: Evidence shows that Provider's customer satisfaction rating is
greater than 90% for internet services.

-Advantageous: Evidence shows that Provider's customer satisfaction rating is
between 80 and 90% for internet services.

-Not Advantageous: Evidence shows that Provider's customer satisfaction rating is
between 70 and 80% for internet services.

-Disadvantageous: Evidence shows that Provider's customer satisfaction rating is less
than 70% for internet services.

5.5.4 Proposing provider must submit evidence that it is able to provide broadband
internet service that is highly available. Within this proposal request "availability" refers to the
proportion of time broadband internet access and services (per performance requirements in
Section 3.3) are expected to be provided to all subscribers and businesses. Evidence for
availability can be measured for existing broadband internet customers, or calculated based
on the Provider's proposed network design. Network design features that will drive service
availability are network component reliability, component and system-level redundancy,
backup power generation, etc. Within this proposal request the term "downtime" refers to
periods of time when internet access and service is unavailable to subscribers, exclusive of
periods of time required for the Provider to perform scheduled maintenance.

-Highly Advantageous: Evidence shows that the Provider can commit to providing
broadband internet service for all levels of broadband service offered with an average
downtime in any given month no more than 5 minutes per week (99.95% availability).

-Advantageous: Evidence shows that the Provider can commit to providing
broadband internet service for all levels of broadband service offered with an average
downtime in any given month no more than 10 minutes per week (99.9% availability).

-Not Advantageous: Evidence shows that the Provider can commit to providing
broadband internet service for all levels of broadband service offered with an average downtime
in any given month no more than 50 minutes per week (99.5% availability).

- Disadvantageous: Evidence shows that the Provider will not be able to commit to
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providing broadband internet service for all levels of broadband service offered with an
availability of at least 99.5% in any given month.

5.6  Service Schedule Requirements

5.6.1 Proposing Provider must be able to provide broadband internet service to all
subscribers and businesses within a specified time from contract commencement, and no later
than March 1, 2024. The contract will accommodate reasonable and appropriate extensions
related to causes that could not be anticipated and/or are beyond the Providet's control.

-Highly advantageous: The Provider commits to providing broadband internet
service to all subscribers within one year of contract commencement.

-Advantageous: The Provider commits to providing broadband internet service to
all subscribers by two years of contract commencement.

-Not advantageous: The Provider commits to providing broadband internet
service to all subscribers within a period greater than two years of contract
commencement.

-Not Acceptable: The Provider will be unable to provide broadband internet service
to all subscribers by March 1, 2024. [A “Not Acceptable” rating will disqualify entire proposal.]

5.6.2 Proposing Provider must provide internet service to all subscribers located on
public and private roads in the City of Appleton regardless of whether or not subscribers are
currently connected to existing utility polesor conduit. If a Provider proposes a linear
connection allowance for reaching subscribers on a private road or driveway, the Provider must
propose a per foot unit price applicable to the average allowed per connection. No DEED
funds may be used for last mile facilities connecting businesses or government offices.

-Highly advantageous: The Provider commits to connecting and providing internet
service to all subscribers on public and private roads, regardless of linear connection distance
to utility poles or conduit.

-Advantageous: The Provider commits to connecting and providing internet service to
all subscribers on public and private roads, with a linear connection allowance of 500 feet
regardless of linear connection distance to utility poles or conduit.

-Not advantageous: The Provider commits to connecting and providing internet
service to all subscribers on public and private roads, with a linear connection allowance of 300
feet, regardless of linear connection distance to utility poles or conduit.

-Disadvantageous: The Provider commits to connecting and providing internet service
to all subscribers on public roads only with a linear connection allowance to be negotiated,
regardless of linear connection distance, to utility poles or conduit.

5.6.3 Proposing Provider must provide a plan, including identification of equipment
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and cost to subscribers, if any, for initial installation of on-premises equipment (e.g. network
terminal units, modems, routers, uninterruptible power supply, etc.).

-Highly Advantageous: Proposing Provider plans to provide and install on-premises
equipment at no cost to subscribers, but without using DEED funds.

-Advantageous: Proposing Provider plans to provide and install on-premises
equipment at a cost to subscribers not exceeding $100, but without using DEED funds.

-Not advantageous: Proposing Provider plans to provide and install on-premises
equipment ata cost to subscribers exceeding $100 but less than $250, but without using DEED
funds.

-Disadvantageous: Proposing Provider plans to provide and install on-premises
equipment at a cost to subscribers exceeding $250, but without using DEED funds.

5.6.4 Proposing Provider must provide a plan for addressing how broadband service
will be provided to new premises after the network construction has been completed. To the
extent possible the plan shall include the applicable terms, conditions, and costs that will apply.
as well as who will be responsible for future costs.

-Highly Advantageous: The proposing Provider commits to providing broadband
service to futurepremises, and provides a detailed plan for the terms, costs, and responsibilities
of the involved parties.

-Advantageous: The proposing Provider commits to providing broadband
service to future premises, and provides a general plan for the terms, costs, and
responsibilities of the involved parties.

-Not advantageous: The proposing Provider commits to providing broadband
service to futurepremises, but defers the determination of terms, costs, and responsibilities
of the involved parties to the
future.

-Not acceptable: The proposing Provider does not commit to providing broadband
service to future premises after the network construction has been completed. [A “Not
Acceptable” rating will disqualify the entire proposal.]

5.7  Proposing Provider must provide a comprehensive description of its
business proposition for subscribers, including all offered service options and rate
commitments, if any, for each service. The Provider must provide broadband internet
service per the requirements in Section 3.3. Other services, such as telephony and video
service are not required but are considered highly desirable. The Provider shall provide a
complete description for all services offered that are not required.

-Highly advantageous: Proposing Provider offers different tiers of broadband
internet service to choose from. The Provider also offers high-definition telephone
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service (G.722 codec quality or better), and high-definition video channel (comparable
to satellite-based television channel package services) to choose from combined with
the internet services. The Provider demonstrates that its subscription rate charge for
such packages is reasonable and generally comparable to similar packages offered in
the Midwestern region (the “Region”) and the U.S. markets.

-Advantageous: Proposing Provider offers different tiers of broadband internet
service to choose from. The Provider also offers high-definition telephone service
(G.722 codec quality or better), or high-definition video packages (comparable to
satellite-based television channel package services) to choose from that can be bundled
together with theinternet services, but not only as a packageable option. The Provider
demonstrates that its subscription rate charges for these offered services are reasonable
and generally comparable with those offered in the Region and the U.S. markets.

-Not advantageous: Proposing Provider offers different tiers of broadband
internet service to choose from. The Provider demonstrates that its subscription rate
charges for these offered services are reasonable and generally comparable with those
offered in the Region and the U.S. markets.

-Disadvantageous: Proposing Provider offers only the minimum required level of
broadband internet service per Section 3.3. Provider fails to demonstrate that its
subscription rate charges for any offered service, bundled services, or packages are
reasonable and generally comparable with those offered in the Region and the U.S. markets.

5.8  Proposing Provider must provide a comprehensive description of its
business proposition for providing services to business and to the City of Appleton (City
Hall, Schools, Library, Fire Station, Streets Department, Airport, etc.), including all
offered service options and rate commitments, if any, for each service.

-Highly advantageous: Proposing Provider offers different tiers of broadband
internet service to choose from. The Provider also offers high-definition telephone
service (G.722 codec quality or better), and high-definition video channel (comparable
to satellite-based television channel package services) to choose from combined with
the internet services. The Provider demonstrates that its subscription rate charge for
such packages is reasonable and generally comparable to similar packages offered in
the Midwestern region (the “Region”) and the U.S. markets.

-Advantageous: Proposing Provider offers different tiers of broadband internet
service to choose from. The Provider also offers high-definition telephone service
(G.722 codec quality or better), or high-definition video packages (comparable to
satellite-based television channel package services) to choose from that can be bundled
together with theinternet services, but not only as a packageable option. The Provider
demonstrates that its subscription rate charges for these offered services are reasonable
and generally comparable with those offered in the Region and the U.S. markets.
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-Not advantageous: Proposing Provider offers different tiers of broadband
internet service to choose from. The Provider demonstrates that its subscription rate
charges for these offered services are reasonable and generally comparable with those
offered in the Region and the U.S. markets.

-Disadvantageous: Proposing Provider offers only the minimum required level of
broadband internet service per Section 3.3. Provider fails to demonstrate that its
subscription rate charges for any offered service, bundled services, or packages are
reasonable and generally comparable with those offered in the Region and the U.S. markets.

C. Other Proposal Content

5.9  If the proposing Provider takes exception to any portion of the requirements
of this Proposal, the Provider shall concisely and clearly articulate its exception and its
reasoning therefore. Provider should consider that a material exception may lead to the
Provider being deemed non-responsive. A proposing Provider, however, may suggest
alternative approaches to those required here that in its judgment provides similar, equal to
or greater value. Any alternative approach(s) will be subjected to the same comparative criteria
herein.

5.10 If any part of the Scope of Provider Service is to be provided or completed
by a Sub-Provider or Subcontractor, the proposing Provider certifies that it will be responsible
for all work and/or services provided by the Sub-Provider or Subcontractor.

5.11 Proposing Provider must provide contact information for all similar contracts
with a city for broadband internet service completed in the last two years in the Region.

5.12 Proposing Provider must agree to be responsible for obtaining consents from
premise owners to make connections, and must not impose unreasonable conditions on such
consents.

5.13 Proposing Provider must disclose company policies as they pertain to the
following:

5.13.1 The City of Appleton requires the selected Provider to adhere to the
principle of Net Neutrality whereby access is available to all content and applications regardless
of the source, and without blocking particular products, content, or websites. To that end,
describe your network management or non-discrimination policy as regards to (a) types
(network protocols) of traffic, (b) sources or destinations of traffic (including Provider's own),
and (c) traffic content.

5.13.2 The City of Appleton requires the selected Provider maintain the privacy
of all subscribers, and not track, publish, or share information related to the content accessed by
individual or groups of subscribers. To that end, provide your customer-facing privacy

11



policy/notice, describe what monitoring and statistics you maintain regarding network traffic.
Include in the description what customer specific information is logged and how long those
logs are retained.

5.13.3 Describe in detail your network management in regard to bandwidth
and capacity planning with a particular focus on bandwidth between a City's users and the
internet. If you will providing diverse internet circuits/gateways, address capacity planning for
each circuit as appropriate.

5.13.4 Describe in detail your monitoring of Customer Premises
Equipment and customer usage.

5.13.5 Describe in detail any limitations on the use of the service that will be
applied to customer usage.

5.13.6 Describe in detail what would constitute abuse of the network or
network service, and what steps would be taken regarding an abuser.

5.13.7 Describe in detail processes for requesting new or modifications to
services (e.g.cancellation, temporary and/or seasonal stoppage, etc.).

5.13.8 Describe in detail plans and processes that minimize operational cost
increases tosubscribers (e.g. minimization of truck rolls and other high cost support services
via the use of local resources and sub-contractors).

5.13.9 Describe  procedures you will undertake to ensure that
DEED funds are not used to duplicate facilities already in place, including facilities funded
through other government programs.

5.14  The City of Appleton desires to gain insight into the design of high bandwidth
networks the Provider typically constructs to provide customers with broadband internet
services. In support of this desire the proposing Provider must provide a description of the
proposed regional network design it will plan to construct to provide customers with internet
services per Section 3.3 requirements. The description of the network design should include
content such as system-level schematics and block diagrams for the proposed network
architecture and topology, identification of the network component technologies to be used, a
list of the user equipment for each premise, a list of equipment to be centrally located (regionally
or within each the City) and operated by the Provider, etc.

5.15 In the event that Fiber to the Premises is not possible for certain locations,
Proposing Provider must provide the City of Appleton with options for offering broadband
internet services to such locations.

5.16  Proposing Provider must describe its process for performing network
maintenance and responding to emergencies. The Provider must also describe its existing
operating and maintenance infrastructure. Provider should also address its current policy
and plans for as-needed renewal and future upgrades, such as frequency of replacement of
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core network equipment, technology upgrades, or pro-active replacement of parts, for its
existing broadband internet customers.

5.17  Proposing Provider must provide a copy of its current customer service plan
made available to existing broadband internet customers. The customer service plan must
address subscriber billing and customer service problem handling.

5.18 In support of the City’s desire for the proposing Provider to be responsible
for all customer-marketing efforts, the proposing Provider should provide its plan for
marketing its available broadband internet services.

519  Proposing Provider must provide a copy of its Customer Terms and
Conditions governing its relationship with customers, currently provided to all existing
broadband internet subscribers.

5.20  If a Proposing Provider will offer telephone services, it must describe its process
for providing federal Lifeline discounts and services, and its process for addressing E911, and
emergency handling in outage situations for broadband internet customers. The Provider must
provide a description of any subscriber fees and billing associated with these services.

5.21  Proposing Provider must provide a list and description of the Internet Service
Provider (ISP) services (e.g. internet access, email, domain name registration, web hosting, online
distributed discussion services (e.g. Usenet), cloud services, online storage services, etc.) provided
to existing broadband internet customers. The Provider must provide a detailed description for
the fees and fee structure associated with the ISP services offered.

5.22 Proposing Provider must provide its plan for supporting third party services, at
both the subscriber and third-party level.

6.0  Provider Price Proposal

PROVIDER IS TO SUBMIT ITS PRICE PROPOSAL IN A SEALED
ENVELOPE MARKED AS “PRICE PROPOSAL”.

The proposing Provider must complete and submit the Price Proposal Form,
Exhibit-B, for this RFP. The price proposal will be the payment from the City to Provider
to build the proposed broadband network, including FTTP for residential subscribers. This
payment is separate from, and does not include, amounts received from businesses or the City
for last mile facilities, nor does it include subscriber fees.

As noted on the Price Proposal Form, the proposed price must be stated as a lump
sum price. Provider must also identify its total expected financial commitment in
the project.

The City of Appleton acknowledges that it will not gain any residual ownership interest
in the network thereby. Any default by the Provider during the contract term, however, may
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result in a security or potential ownership interest accruing to the City of Appleton.
7.0  Evaluation criteria and selection of Provider Submittal and Price Proposal
The City of Appleton will make its selection in the following manner:

7.1  The City of Appleton will determine those providers meeting the minimum
qualification requirements of Section 4.0. Those not meeting the Section 4.0 requirements
will be deemed non-responsive and will not be further evaluated.

7.2 Excluding items 5.1 through 5.4, those items of Section 5.0 grouped under
Comparative Criteria (Items 5.5.1 through 5.5.8) will be scored as described in Section 5.0, based
on the scorecard attached as Exhibit-F. During the evaluation period, the City of Appleton
reserves the right to request clarification from any proposing Provider as it pertains to the
materials included in its proposal.

7.3  The City Council and Economic Development Authority will carefully
consider and assess the combined results of 7.1 and 7.2 above and by majority vote recognize
the composite rating for each proposing provider, and then rank the qualifying proposals by
that rating.

7.4  Only after the ranking is completed under Section 7.3 will the City Council and
Economic Development Authority open and consider the separately submitted price proposals.
The lump sum price proposals will be reviewed and ordered from lowest cost to highest cost.

7.5  The City of Appleton and the Economic Development Authority will consider
its prior ranking under Section 7.3 in combination with the associated price under Section
7.4 and select the combined proposal that, in its considered judgment, maximizes overall value
to the City of Appleton.

8.0  Other Information
8.1  Contracting Commencement and Contingencies

Attached, as Exhibit-E is a draft of the proposed contract between the City of Appleton
and the selected Provider. The contractual terms and conditions applicable to this procurement
that are not negotiable are identified in Section 8.3 below. Except with respect to (1) the terms
identified in Section 8.3, and (2) those provisions noted in the draft as “to be negotiated,” the
proposing Provider must identify each section number of the proposed contract that the
Provider finds unacceptable and provide alternative language acceptable to the Provider (each a
"Rejected Contract Provision"). The City of Appleton reserve the right, but is not obligated, to
negotiate with the selected Provider regarding any or all Rejected Contract Provisions. Within
fifteen calendar days of award, the selected Provider will begin contract negotiations withthe
City of Appleton to finalize the Agreement.

The City of Appleton’s execution of a contract will be contingent upon reaching acceptable
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terms and conditions between the parties. The City further reserves the right to amend any
subsequent contract if DEED amends its grant agreement with The City of Appleton. If warranted
by the amendment, The City may agree to an equitable adjustment.

8.2  Contracting parties

The City of Appleton Minnesota and the selected Provider, except as otherwise
provided.

8.3 Mandatory contractual terms and conditions

The following contract provisions reference the proposed contract and are mandatory and
not negotiable:

e Section 3.02 Representations, Warranties and Covenants by Contractor
e Section 5.06 Indemnification

e Section 5.08 Annual Certificate; Reports

e Section 5.09 Records and Inspection

e Section 7.06 Performance and Payment Bonds

e Section 7.14 Grant Agreement Specifications

e Section 7.15 Labor Provisions

8.4 Procedural Matters

Proposing Providers with questions regarding this REFP may submit their questions via

email to Willie Morales (email: cityadministrator@appletonmn.org ) no later than December 6

, 2021. Inquires received after this time will not be answered.

The City of Appleton may issue an addendum or addenda to this RFP. Any such
addendum will be distributed to all entities known to have requested a copy of this RFP on
December 20", 2021.

8.4.1 Submission instructions and deadline. The proposing Provider shall deliver
its Proposal, no later than December 27%, 2021 at 2PM CST. Please include twelve (12) hard copies
and one on portable media (e.g., CD, thumb drive) in .pdf format of the complete proposal and
other required submittals as outlined in Section 9.0, along with a transmittal letter signed by an
authorized official of the firm.

8.4.2 If a proposal is submitted prior to the due date, modifications may be
submitted in a sealed envelope prior to the deadline submittal date of December 27%, 2021 at
2PM CST.

8.4.3 No proposal may be withdrawn within ninety (90) days after the
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submission due date. Proposals constitute an offer valid for ninety (90) days.

8.4.4 The City of Appleton reserves the right to seek in-person clarification
or explanation from certain proposing Providers, in which case the award date will be
extended. A notice of the award date extension shall be provided to all proposers via email.
Proposing Providers that meet minimum required qualifications and are deemed responsive
may be invited to meet with the City of Appleton to discuss their proposals and to answer
questions. Providers who are so invited shall bring an executive, the person who will be the
program manager and alternate program manager or other key members of the Provider’s
team as they deem appropriate, but not more than three individuals. These meetings will
not be part of the selection criteria-

8.4.5 Contract Completion. Negotiations and contract acceptance shall be
complete no later than sixty (60) days from the Award Date.

8.4.6 Any Addendum subsequently issued by the City of Appleton following the
release of this RFP must be acknowledged by Provider. All information given by the City except
by written addenda shall be informal and shall not be binding upon the City nor shall it furnish
a basis for legal action by any proposing Provider or prospective Provider against the City of
Appleton.

8.5  Miscellaneous provisions

8.5.1 All submitted proposals shall be prepared at the sole cost and expense
of the proposing Provider, and all proposals shall become the property of the City of Appleton
and subject to public records review pursuant to Minnesota Statutes Chapter 13 and become official
records that are preserved pursuant to Minnesota Statutes § 15.17.

8.5.2 The City of Appleton reserves the right to waive minor informalities or
obvious clerical errors in a proposal, subject to the extent allowed by law.

8.5.3 The City of Appleton reserves the right to decline the making of an award
based on its sole judgment that the proposals received do not meet its needs.

8.5.4 Unless clearly marked and submitted according to the instructions
below, submitted materials are a matter of public record and will be open to public inspection.

If proposing Provider wishes to maintain confidentiality of certain information, such
as company financials or intellectual properties, such information should be submitted in a
separate sealed envelope clearly marked "Confidential and Proprietary Information.” All data
received in relation to this RFP shall be treated in a manner pursuant to Minnesota Statutes
Chapter 13 . Note that meetings of the Appleton City Council and Economic Development
Authority are open to the public and are recorded, in compliance with the Minnesota Statutes
Chapter 13D (Open Meeting Law). The law permits confidential proprietary information
(but only such information) to be discussed in closed session.
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The City of Appleton is subject to the requirements concerning disclosure of public
records under the Minnesota Public Records Act, Minnesota Statutes Chapter 13 and
Minnesota Statutes § 15.17 (government data practices and official records), which governs
theretention, disposition and archiving of public records. For purposes of the government
data practices and official records, "public records" include all books, papers, maps,
photographs, recorded tapes, financial statements, statistical tabulations, or other
documentary materials or data, regardless of physical form or characteristics, made or
received by the City of Appleton. As a result, any information submitted to the City of Appleton
by a respondent to a request for response to an RFP, contractor, or any other party is subject to
public disclosure as set forth in the law, unless specifically exempt. The City of Appleton
disclaims liability for disclosure or damages arising from disclosure, and Provider agrees to
indemnify and hold the City of Appleton harmless, resulting from any City action or inaction,
as it relates to disclosure.

8.5.5 Proposals that are late, incomplete, not properly endorsed or signed, or
otherwise contrary to instructions will be rejected by the City of Appleton as non-responsive.

8.5.6 The City of Appleton is exempt from Federal and Minnesota State Sales
and Excise Taxes, and no such taxes should be included in the proposal.

8.5.7 An Environmental Review has been completed and the review record
may be requested for review on potential mitigation measures.
8.5.7.1 Once the location for fiber lines is established an additional
Environmental Review will need to be completed and cleared before construction or installation
may begin.

8.5.8 This Contract is a covered transaction for purposes of 49 C.F.R. Part 29.
As such, the selected Provider is required to verify that none of the Provider, its principals, as
defined at 49 CFR 29.995, or affiliates, as defined at 49 CFR 29.905, are excluded or disqualified
as defined at 49 CFR 29.940 and 29.945. The Contractor is required to comply with 49 CFR
29, Subpart C and must include the requirement to comply with 49 CFR 29, Subpart C in any
lower tier covered transaction it enters into.

8.5.9 The selected Provider must agree to comply with the federal Davis-Bacon
Act (40 US.C. §§ 3141-3144), as supplemented by 29 C.F.R. Part 5, and its wage rates should
be based on the “Heavy” category. Additionally, the selected Provider must comply with
Minnesota Statutes §§177.41 — 177.44, also related to prevailing wages on publicly funded
projects. Attached within Exhibit-D is a copy of the wage rates in effect at the time this RFP
is released.

8.5.10 The selected Provider must abide by the following Labor Standard
documents, which are within Exhibit-D:
. Federal Labor Standards Provision (HUD 4010)
. Equal Employment Opportunity/Civil Rights
. Construction Contract Specs
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. Minotity/Women Owned Business
. HUD Section 3 Clause
. Minnesota Prevailing Wage

8.5.11 The selected provider must comply with the Copeland “Anti-Kickback”
Act (40 US.C. § 3145), as supplemented by 29 C.F.R. Part 3.

8.5.12 The selected Provider may not be suspended, debarred, or proposed for
suspension or debarment by any federal agency (https://www.sam.gov/SAM) or by the State of
Minnesota (http:
provide evidence from both websites indicating current status.

www.mmd.admin.state.mn.us/debarredreport.asp). Proposing Providers must

8.5.13 The selected Provider must abide the federal audit applicable to the U.S.
Department of Housing and Urban Development, as well as the State audit requirements found
at Minn. Stat. {16B.98, Subd.8, retain and make available upon request to the City or its funders
access to books, records, documents, and accounting procedures relevant to any subsequent
contract for a minimum period of six (6) years following the final payment.

8.5.14 Proposing Providers have a duty to implements policies and programs
that will detect, prevent, and/or mitigate real or perceived conflicts of interest at both an
individual and organizational level. Proposing Providers should identify any real or perceived
conflicts of interest and a mitigation plan or strategy in the submitted proposal, and will remain
under an ongoing duty to inform the City should any arise during performance. The City has
sole discretion on addressing any conflict of interest.

9.0  Submittal Requirements
All proposing Providers must submit the following:
9.1 Evidence of meeting or exceeding the Minimum Qualification
Requirements of Sections 5.1 through 5.3 including audited financial statements of the entity
proposing to enter into a Broadband Services Agreement with the City of Appleton. Ifa project

subsidiary is to be formed, then provide a statement by parent indicating whether it is or is not
willing to provide a guaranty of the performance of the subsidiary.

9.2  Completed Provider proposal including all responses and specified plans
as required in Sections 5.4 through 5.2.1.

9.3  Completed and signed Exhibit-A (Certification and Signature Page).
9.4  Completed and signed and sealed Price Proposal.
9.5 Any Provider-prepared attachments clearly labeled and not among

items listed below.
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9.6  Proposing Provider must name its primary and alternate Program
Manager/Executive for the proposed project and provide full contact information.

9.7  Provider submission of Rejected Contract Provision(s) and suggested
alternate language, per Section 8.
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Exhibit A
Certification and Signature Page

Must be completed and submitted with proposal.

The undersigned Provider submits this proposal to Fiber to the Premises and Broadband Services to

the City of Appleton.

Signature of authorized individual submitting proposal
Date:
Name of business:

Certificate of Non-Collusion

The undersigned certifies under penalty of perjury that this proposal has been made and submitted in
good faith and without collusion or fraud with any other person. As used in this certification, the word
“person” shall mean any natural person, business, partnership, corporation, union, committee, club,
or other organization, entity, or group of individuals.

Signature of authorized individual submitting proposal
Date:
Name of business:

Tax Compliance Certification

Pursuant to Minnesota Statutes Chapter 290.92, I certify under penalties of perjury that, to the best of
my knowledge and belief, the organization below is in compliance with all laws of the State of
Minnesota relating to taxes, reporting of employees and contractors, and withholding and remitting
child support.

Signature of authorized individual submitting proposal
Date:
Name of business:

71637086v2



Exhibit B
Price Proposal Form

The undersigned Provider submits the following as its Price Proposal to the City of Appleton Fiber
to the Premises and Broadband Services Procurement:

1. The following price proposal represents the proposed total amount paid to Provider to
undertake the obligations set forth in the RFP and in Provider’s response to the RFP:

$

2. Provider’s total expected financial commitment in the project (exclusive of amounts received
perline 1): §

The price quoted should assume all City of Appleton fiber to the premises connections, per sections
3.2 and 3.3 of the Request For Proposal.

Provider acknowledges and agrees that any grant dollars received from the Minnesota
Department of Employment and Economic Development (DEED) cannot be used (i) to
connect Businesses or Local Government Enterprises or Extensions, (ii) to provide customer
premises equipment, (iii) to install middle-mile facilities, or (iv) to provide services to
customers. Further, the Internet Service Provider commits to work in good faith to avoid using
DEED funding to duplicate benefits already being provided through the Rural Digital
Opportunity Fund (RDOF) or other government programs.

Acknowledged and Agreed:

Signature of authorized individual submitting proposal
Date:
Name of business:

71638513v2
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Exhibit-D

Federal Labor Standards Provisions U.S. Department of Housing
and Urban Development
Office of Davis-Bacon and Labor Standards

A. APPLICABILITY
The Project or Program to which the construction work covered by this Contract pertains is being assisted by the United States
of America, and the following Federal Labor Standards Provisions are included in this Contract pursuant to the provisions
applicable to such Federal assistance.

(1) MINIMUM WAGES

(i) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and not less
often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions
as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), the full
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment, computed at
rates not less than those contained in the wage determination of the Secretary of Labor (which is attached hereto and
made a part hereof), regardless of any contractual relationship which may be alleged to exist between the contractor
and such laborers and mechanics. Contributions made or costs reasonably anticipated for bona fide fringe benefits
under Section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such
laborers or mechanics, subject to the provisions of 29 CFR 5.5(a)(1)(iv); also, regular contributions made or costs
incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs, which
cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period.

Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination
for the classification of work actually performed, without regard to skill, except as provided in 29 CFR 5.5(a)(4).
Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for
each classification for the time actually worked therein: Provided, that the employer’s payroll records accurately set
forth the time spent in each classification in which work is performed. The wage determination (including any
additional classification and wage rates conformed under 29 CFR 5.5(a)(1)(ii) and the Davis-Bacon poster (WH1321))
shall be posted at all times by the contractor and its subcontractors at the site of the work in a prominent and
accessible place, where it can be easily seen by the workers.

(ii) Additional Classifications.
(A) Any class of laborers or mechanics which is not listed in the wage determination and which is to be employed
under the contract shall be classified in conformance with the wage determination. HUD shall approve an
additional classification and wage rate and fringe benefits therefor only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in the wage
determination;

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage
rates contained in the wage determination.

(B) If the contractor, the laborers and mechanics to be employed in the classification (if known), or their
representatives, and HUD or its designee agree on the proposed classification and wage rate (including the amount
designated for fringe benefits, where appropriate), a report of the action taken shall be sent by HUD or its
designee to the Administrator of the Wage and Hour Division (“Administrator”), Employment Standards
Administration, U.S. Department of Labor, Washington, D.C. 20210. The Administrator, or an authorized
representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt
and so advise HUD or its designee or will notify HUD or its designee within the 30-day period that additional time is
necessary. (Approved by the Office of Management and Budget (“OMB”) under OMB control number 1235-0023.)

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or their representatives,
or HUD or its designee do not agree on the proposed classification and wage rate (including the amount
designated for fringe benefits, where appropriate), HUD or its designee shall refer the questions, including the
views of all interested parties and the recommendation of HUD or its designee, to the Administrator for
determination. The Administrator, or an authorized representative, will issue a determination within 30 days of
receipt and so advise HUD or its designee or will notify HUD or its designee within the 30-day period that
additional time is necessary. (Approved by the Office of Management and Budget under OMB Control Number
1235-0023.)
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(D) The wage rate (including fringe benefits, where appropriate) determined pursuant to subparagraphs (1)(ii)(B) or (C)
of this paragraph, shall be paid to all workers performing work in the classification under this Contract from the
first day on which work is performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, that the Secretary of Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of obligations under the plan or program. (Approved by the
Office of Management and Budget under OMB Control Number 1235-0023.)

(2) Withholding. HUD or its designee shall, upon its own action or upon written request of an authorized representative of the
U.S. Department of Labor, withhold or cause to be withheld from the contractor under this contract or any other Federal
contract with the same prime contractor, or any other Federally-assisted contract subject to Davis-Bacon prevailing wage
requirements which is held by the same prime contractor, so much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics, including apprentices, trainees and helpers, employed by the
contractor or any subcontractor the full amount of wages required by the contract. In the event of failure to pay any laborer
or mechanic, including any apprentice, trainee or helper, employed or working on the site of the work, all or part of the
wages required by the contract, HUD or its designee may, after written notice to the contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of
funds until such violations have ceased. HUD or its designee may, after written notice to the contractor, disburse such
amounts withheld for and on account of the contractor or subcontractor to the respective employees to whom they are
due. The Department of Labor shall make such disbursements in the case of direct Davis-Bacon Act contracts.

(3) Payrolls and basic records.

(i) Maintaining Payroll Records. Payrolls and basic records relating thereto shall be maintained by the contractor during
the course of the work and preserved for a period of three years thereafter for all laborers and mechanics working at
the site of the work. Such records shall contain the name, address, and social security number of each such worker, his
or her correct classification(s), hourly rates of wages paid (including rates of contributions or costs anticipated for bona
fide fringe benefits or cash equivalents thereof of the types described in Section 1(b)(2)(B) of the Davis-Bacon Act),
daily and weekly number of hours worked, deductions made, and actual wages paid.

Whenever the Secretary of Labor has found, under 29 CFR 5.5(a)(1)(iv), that the wages of any laborer or mechanic
include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in
Section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the commitment to
provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program
has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated
or the actual cost incurred in providing such benefits.

Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the applicable programs. (Approved by the Office of Management
and Budget under OMB Control Numbers 1235-0023 and 1215-0018)

(ii) Certified Payroll Reports.

(A) The contractor shall submit weekly, for each week in which any contract work is performed, a copy of all payrolls
to HUD or its designee if the agency is a party to the contract, but if the agency is not such a party, the contractor
will submit the payrolls to the applicant sponsor, or owner, as the case may be, for transmission to HUD or its
designee. The payrolls submitted shall set out accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be
included on weekly transmittals. Instead, the payrolls only need to include an individually identifying number for
each employee (e.g., the last four digits of the employee’s social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is available for this purpose from the
Wage and Hour Division Web site at https://www.dol.gov/agencies/whd/forms or its successor site. The prime
contractor is responsible for the submission of copies of payrolls by all subcontractors.
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Contractors and subcontractors shall maintain the full social security number and current address of each covered
worker, and shall provide them upon request to HUD or its designee if the agency is a party to the contract, but if
the agency is not such a party, the contractor will submit the payrolls to the applicant sponsor, or owner, as the
case may be, for transmission to HUD or its designee, the contractor, or the Wage and Hour Division of the U.S.
Department of Labor for purposes of an investigation or audit of compliance with prevailing wage requirements. It
is not a violation of this subparagraph for a prime contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own records, without weekly submission to HUD or its
designee. (Approved by the Office of Management and Budget under OMB Control Number 1235-0008.)

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract
and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under 29 CFR
5.5(a)(3)(ii), the appropriate information is being maintained under 29 CFR 5.5(a)(3)(i), and that such
information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract
during the payroll period has been paid the full weekly wages earned, without rebate, either directly or
indirectly, and that no deductions have been made either directly or indirectly from the full wages earned,
other than permissible deductions as set forth in 29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed, as specified in the applicable wage determination
incorporated into the contract; and

(C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347
shall satisfy the requirement for submission of the “Statement of Compliance” required by subparagraph
(a)3)(ii)(b).

(D) The falsification of any of the above certifications may subject the contractor or subcontractor to civil or criminal
prosecution under Section 1001 of Title 18 and Section 3729 of Title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under subparagraph (a)(3)(i) available for inspection,
copying, or transcription by authorized representatives of HUD or its designee or the U.S. Department of Labor, and
shall permit such representatives to interview employees during working hours on the job. If the contractor or
subcontractor fails to submit the required records or to make them available, HUD or its designee may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of
any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon
request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and Trainees.

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they performed
when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with
the U.S. Department of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer
and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or
her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not
individually registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency (where appropriate), to be eligible for probationary employment
as an apprentice.

The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the
ratio permitted to the contractor as to the entire work force under the registered program. Any worker listed on a
payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less
than the applicable wage rate on the wage determination for the classification of work actually performed. In addition,
any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a
contractor is performing construction on a project in a locality other than that in which its program is registered, the
ratios and wage rates (expressed in percentages of the journeyman’s hourly rate) specified in the contractor’s or
subcontractor’s registered program shall be observed.

Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice’s level of
progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program.
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If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe
benefits listed on the wage determination for the applicable classification. If the Administrator determines that a
different practice prevails for the applicable apprentice classification, fringe benefits shall be paid in accordance with
that determination. In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship program, the contractor will
no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed
until an acceptable program is approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate
for the work performed, unless they are employed pursuant to and individually registered in a program which has
received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training
Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate
specified in the approved program for the trainee’s level of progress, expressed as a percentage of the journeyman
hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with
the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate
on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the
payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and
Training Administration shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed.

In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In the
event the Employment and Training Administration withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an
acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen under 29 CFR Part 5 shall be
in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended, and 29
CFR Part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements of 29 CFR Part 3, which
are incorporated by reference in this Contract.

(6) Subcontracts. The contractor or subcontractor will insert in any subcontracts the clauses contained in subparagraphs (1)
through (11) in this paragraph (a) and such other clauses as HUD or its designee may, by appropriate instructions, require,
and a copy of the applicable prevailing wage decision, and also a clause requiring the subcontractors to include these
clauses in any lower tier subcontracts. The prime contractor shall be responsible for the compliance by any subcontractor or
lower tier subcontractor with all the contract clauses in this paragraph.

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the
contract and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act Requirements. All rulings and interpretations of the Davis-Bacon and
Related Acts contained in 29 CFR Parts 1, 3, and 5 are herein incorporated by reference in this Contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this Contract shall not be
subject to the general disputes clause of this Contract. Such disputes shall be resolved in accordance with the procedures of
the U.S. Department of Labor set forth in 29 CFR Parts 5, 6, and 7. Disputes within the meaning of this clause include
disputes between the contractor (or any of its subcontractors) and HUD or its designee, the U.S. Department of Labor, or
the employees or their representatives.

(10) Certification of Eligibility.
(i) By entering into this Contract, the contractor certifies that neither it (nor he or she) nor any person or firm who has an
interest in the contractor’s firm is a person or firm ineligible to be awarded Government contracts by virtue of Section
3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD programs
pursuant to 24 CFR Part 24.
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(ii) No part of this Contract shall be subcontracted to any person or firm ineligible for award of a Government contract by
virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD
programs pursuant to 24 CFR Part 24.

(iii) Anyone who knowingly makes, presents, or submits a false, fictitious, or fraudulent statement, representation or
certification is subject to criminal, civil and/or administrative sanctions, including fines, penalties, and imprisonment
(e.g., 18 U.S.C. §§ 287, 1001, 1010, 1012; 31 U.S.C. §§ 3729, 3802.

(11) Complaints, Proceedings, or Testimony by Employees. No laborer or mechanic, to whom the wage, salary, or other labor
standards provisions of this Contract are applicable, shall be discharged or in any other manner discriminated against by the
contractor or any subcontractor because such employee has filed any complaint or instituted or caused to be instituted any
proceeding or has testified or is about to testify in any proceeding under or relating to the labor standards applicable under
this Contract to his employer.

B. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT
The provisions of this paragraph (b) are applicable where the amount of the prime contract exceeds $100,000. As used in this
paragraph, the terms “laborers” and “mechanics” include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract work, which may require
or involve the employment of laborers or mechanics, shall require or permit any such laborer or mechanic in any workweek
in which the individual is employed on such work to work in excess of 40 hours in such workweek, unless such laborer or
mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in
excess of 40 hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in
subparagraph B(1) of this paragraph, the contractor, and any subcontractor responsible therefor, shall be liable for the
unpaid wages. In addition, such contractor and subcontractor shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such District or to such territory) for liquidated damages. Such
liguidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in subparagraph B(1) of this paragraph, in the sum of $27 for each
calendar day on which such individual was required or permitted to work in excess of the standard workweek of 40 hours
without payment of the overtime wages required by the clause set forth in subparagraph B(1) of this paragraph. In
accordance with the Federal Civil Penalties Inflation Adjustment Act of 1990 (28 U.S.C. § 2461 Note), the Department of
Labor adjusts this civil monetary penalty for inflation no later than January 15 each year.

(3) Withholding for unpaid wages and liquidated damages. HUD or its designee shall, upon its own action or upon written
request of an authorized representative of the U.S. Department of Labor, withhold or cause to be withheld from any
moneys payable on account of work performed by the contractor or subcontractor under any such contract, or any other
Federal contract with the same prime contract, or any other Federally-assisted contract subject to the Contract Work Hours
and Safety Standards Act which is held by the same prime contractor, such sums as may be determined to be necessary to
satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated damages, as provided in the
clause set forth in subparagraph B(2) of this paragraph.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set forth in subparagraph B(1)
through (4) of this paragraph and also a clause requiring the subcontractors to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in subparagraphs B(1) through (4) of this paragraph.

C. HEALTH AND SAFETY
The provisions of this paragraph (c) are applicable where the amount of the prime contract exceeds $100,000.

(1) No laborer or mechanic shall be required to work in surroundings or under working conditions which are unsanitary,
hazardous, or dangerous to his or her health and safety, as determined under construction safety and health standards
promulgated by the Secretary of Labor by regulation.

(2) The contractor shall comply with all regulations issued by the Secretary of Labor pursuant to 29 CFR Part 1926 and failure to
comply may result in imposition of sanctions pursuant to the Contract Work Hours and Safety Standards Act, (Public Law
91-54, 83 Stat 96), 40 U.S.C. § 3701 et seq.

(3) The contractor shall include the provisions of this paragraph in every subcontract, so that such provisions will be binding on
each subcontractor. The contractor shall take such action with respect to any subcontractor as the Secretary of Housing and
Urban Development or the Secretary of Labor shall direct as a means of enforcing such provisions.
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Exhibit-D

Civil Rights Laws

Small Cities Development
Program State of Minnesota

Title VI of the Civil Rights Act of 1964. This law provides that no person shall be
excluded from participation, denied program benefits, or be subjected to discrimination on
the basis of race, color or national origin.

Section 109, Title I, of the Housing and Community Development Act (HCDA) of
1974. This law provides that no person shall be excluded from participation (including
employment), denied program benefits, or be subjected to discrimination on the basis of
race, color, religion, national origin, sex, age or handicap.

Age Discrimination Act of 1975. This law provides that no person shall be excluded from
participation, denied program benefits, or be subjected to discrimination on the basis of
age.

Title VI, Civil Rights Act of 1968, as amended (The Fair Housing Act). This law
prohibits discrimination in housing on the basis of race, color, religion, sex, national origin,
familial status, and handicap. The law further requires that programs be administered in a
manner that affirmatively promotes fair housing.

Executive Order 11063, Amended by Executive Order 12259, (Equal Opportunity in
Housing). This executive order prohibits discrimination in housing and related facilities
provided with federal funds on the basis of race, color, religion, creed, sex or national
origin.

Section 3, Housing and Urban Development Act of 1968, as amended. This law
provides that to the greatest extent feasible, opportunities for training and employment
that arise through HUD financed projects shall be given to lower income residents of
the project area. Section 3 also provides that contracts awarded in connection with
such projects shall be awarded to Section 3 businesses located in the area, or
businesses owned in substantial part by residents in the project area.

Executive Order 11246 (Equal Employment Opportunity). This executive order
provides that no person shall be discriminated against on the basis of race, color, religion,
sex, or national origin in any phase of employment during the performance of federal or
federally assisted construction contracts. Contracts in excess of $10,000 require
affirmative action on the part of employers.



Civil Rights Laws
(continued)

Executive Orders 11625, 12432, 12138. These executive orders require that efforts be
made to encourage the use of minority and women owned businesses in federally funded
programs.

Public Law 95-507, Amendments to the Small Business Investment Act of 1958. This law
establishes and sets forth that “it is the policy of the U.S. that small business concerns, and
small business concerns owned and controlled by socially and economically and
disadvantaged individuals, shall have the maximum practicable opportunity to participate in
the performance of contracts let by any federal agency.”

Section 504 of the Rehabilitation Act of 1973, as amended. This law provides that no
otherwise qualified individual with handicaps shall solely, by reason of his or her handicap, be
excluded from participation in, be denied the benefits of, or be discriminated against under
any program receiving federal funds.

Americans with Disabilities Act (ADA). This law provides civil rights protection to
persons with disabilities in the areas of employment, public services, public
accommodations, and telecommunications.

Minnesota Human Rights Law (Chapter 363). This law prohibits discrimination in credit,
employment, housing, public accommodations, public service, and education on the basis of
race, color, creed, national origin, sex, marital status, disability, sexual orientation, public
assistance and familial status.
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Standard Federal Equal Employment Opportunity

Construction Contract Specifications
(Executive Order 11246)

Small Cities Development Program
State of Minnesota

As used in these specifications:

a. “Covered area” means the geographical area described in the solicitation from
which this contract resulted:;

b.  “Director” means Director, Office of Federal Contract Compliance Program,
United States Department of Labor, or any person to whom the Director
delegates authority;

C. “Employer identification number” means the Federal Social Security Number
used on the Employer’s quarterly Federal Tax Return, U.S. Treasury Department
Form 94 1.

d. “Minority: includes:

(i)  Black (all persons having origins in any of the Black African racial groups
not of Hispanic origin);

(i)  Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South
America or other Spanish Culture or origin, regardless of race);

(iii)  Asian and Pacific Islander (all persons having origins in any of the
original peoples of the Far East, Southeast Asia, the Indian Subcontinent,
or the Pacific Islands); and

(iv) American Indian or Alaskan Native (all groups having origins in any of
the original peoples of North American and maintaining identifiable tribal
affiliations through membership and participation or community identification).

Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion

of the work involving any construction trade, it shall physically include in each
subcontract in excess of $10,000, the provisions of these specifications and the Notice
which contains that applicable goals for minority and female participation and which
is set forth in the solicitations from which the contract resulted.

If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan
approved by the U.S. Department of Labor in the covered area either individually

or through an association, its affirmative action obligations on all work in the Plan
area (including goals and timetables) shall be in accordance with the Plan for those
trades which have unions participating in the Plan. Contractors must be able to
demonstrate their participation in and compliance with the provisions of any such
Hometown Plan. Each Contractor or Subcontractor participating in an approved Plan is
individually required to comply with its obligations goal under the Plan in each trade
in which it has employees. The overall good faith performance by other Contractors
or Subcontractors toward a goal in an approved Plan does not excuse any covered
Contractor’s or Subcontractor’s failure to take good faith efforts to achieve the Plan
goals and timetables.



Standard Federal Equal Employment Opportunity Construction Contract Specifications
(continued)

The Contractor shall implement the specific affirmative action standards provided in
paragraphs 7 a through p of these specifications. The goals set forth in the solicitation
from which this contract resulted are expressed as percentages of the total hours of
employment and training of minority and female utilization the Contractor should
reasonably be able to achieve in each construction trade in which it has employees in
the covered area. Covered Construction contractors performing construction work in
geographical areas where they do not have a Federal or federally assisted construction
contract shall apply the minority and female goals established for the geographical
area where the work is being performed. Goals are published periodically in the
Federal Register in notice form, and such notices may be obtained from any Office
of Federal Contract Compliance Programs or from Federal procurement contracting
officers. The contractor is expected to make substantially uniform progress toward
meeting its goals in each craft during the period specified.

Neither the provisions of any collective bargaining agreement, nor the failure by
a union with whom the Contractor has a collective bargaining agreement, to refer
either minorities or women shall excuse the Contractor’s obligations under these
specifications, Executive Order 11246, or the regulations promulgated pursuant
thereto.

In order for the nonworking training hours of apprentices and trainees to be counted
in meeting the goals, apprentices and trainees must be employed by the Contractor
during the training period, and the Contractor must have made a commitment to
employ the apprentices and trainees at the completion of their training, subject to
the availability of employment opportunities. Trainees must be trained pursuant to
training programs approved by the U.S. Department of Labor.

The Contractor shall take specific affirmative actions to ensure equal employment
opportunity. The evaluation of the Contractor’s compliance with these specifications
shall be based upon its effort to achieve maximum results from its actions. The
Contractor shall document these efforts fully, and shall implement affirmative action
steps at least as extensive as the following:

a. Ensure and maintain a working environment free of harassment, intimidation,
and coercion at all sites, and in all facilities at which the Contractor’s
employees are assigned to work. The Contractor, where possible, will
assign two or more women to each construction project. The contractor
shall specifically ensure that all foremen, superintendents, and other on-site
supervisory personnel are aware of and carry out the Contractor’s obligations
to maintain such a working environment, with specific attention to minority or
female individuals working at such sites or in such facilities.



Standard Federal Equal Employment Opportunity
Construction Contract Specifications
(Executive Order 11246)

(continued)

Establish and maintain a current list of minority and female recruitment
sources, provide written notification to minority and female recruitment

sources and to community organizations when the Contractor or its unions have
employment opportunities available, and maintain a record of the organization’s
responses.

Maintain a current file of the names, addresses and telephone numbers of each
minority and female off-the-street applicant and minority and female referral
from a union, a recruitment source or such individual. If such individual

was sent to the union hiring hall for referral and was not referred back to the
Contractor by the union or, if referred, not employed by the Contractor, this
shall be documented in the file with the reason therefore, along with whatever
additional actions the Contractor may have taken.

Provide immediate written notification to the Director when the union or
unions with which the Contractor has a collective bargaining agreement has not
referred to the Contractor a minority person or woman sent by the Contractor,
or when the Contractor has other information that the union referral process had
impeded the Contractor’s efforts to meet its obligations.

Develop on-the-job training opportunities and/or participate in training
programs for the area which expressly include minorities and women, including
upgrading programs and apprenticeship and trainee programs relevant to the
Contractor’s employment needs, especially those programs funded or approved
by the Department of Labor. The Contractor shall provide notice of these
programs to the sources compiled under 7b above.

Disseminate the Contractor’s EEO policy by providing notice of the policy to
unions and training programs and requesting their cooperation in assisting the
Contractor in meeting its EEO obligations; by including it in any policy manual
and collective bargaining agreement; by publicizing it in the company newspaper,
annual report, etc.; specific review of the policy with all management personnel
and with all minority and female employees at least once a year; and by posting
the company EEO policy on bulletin boards accessible to all employees at each
location where construction work is performed.

Review, at least annually, the company’s EEO policy and affirmative action
obligations under these specifications with all employees having any
responsibility for hiring, assignment, layoff, termination, or their employment
decisions, including specific review of these items with on-site supervisory
personnel such as Superintendents, General Foreman, etc., prior to the initiation
of construction work at any job site. A written record shall be made and
maintained identifying the time and place of these meetings, persons attending,
subject matter discussed, and disposition of the subject matter.



Standard Federal Equal Employment Opportunity Construction Contract Specifications
(continued)

h. Disseminate the Contractor’s EEO policy externally by including it in any
advertising in the news media, specifically including minority and female news
media, and providing written notification to and discussing the Contractor’s
EEO policy with other Contractors and Subcontractors with whom the
Contractor does or anticipates doing business.

I. Direct its recruitment efforts, both oral and written, to minority, female, and
community organizations, to schools with minority and female students and
to minority and female recruitment and training organizations serving the
Contractor’s recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of the applications for apprenticeship or
other training by any recruitment sources, the Contractor shall send written
notification to organizations, such as the above, describing the openings,
screening procedures, and tests to be used in the selection process.

J. Encourage present minority and female employees to recruit other minority
persons and women and, where reasonable, provide after school, summer and
vacation employment to minority and female youth both on the site and in other
areas of a Contractor’s workforce.

k.  Validate all tests and other selection requirements where there is an obligation
to do so under 41 CFR Part 60-3.

l. Conduct, at least annually, an inventory and evaluation at least of all minority
and female personnel for promotional opportunities and encourage these
employees to seek or to prepare for, through appropriate training, etc., such
opportunities.

m.  Ensure that seniority practices, job classification, work assignments, and
other personnel practices, do not have a discriminatory effect by continually
monitoring all personnel and employment related activities to ensure that the
EEO policy and the Contractor’s obligations under these specifications are
being carried out.

n. Ensure that all facilities and company activities are nonsegregated except that
separate or single-user toilet and necessary changing facilities shall be provided
to assure privacy between the sexes.

0. Document and maintain a record of all solicitations of offers for subcontracts
from minority and female construction contractors and suppliers, including
circulation of solicitations to minority and female contractor associations and
other business associations.

p. Conduct a review, at least annually, of all supervisors adherence to and performance
under the Contractor’s EEO policies and affirmative action obligations.



10.

11.

12.

Standard Federal Equal Employment Opportunity
Construction Contract Specifications
(Executive Order 11246)

(continued)

Contractors are encourage to participate in voluntary associations which assist in
fulfilling one or more of the affirmative action obligations (7a through p). The efforts
of a contractor association, joint contractor-union, contractor-community, or other
similar group of which the Contractor is a member and participant, may be asserted
as fulfilling any one or more of its obligations under 7a through p of these
Specifications provided that the Contractor actively participates in the group, makes
every effort to assure that the group has a positive impact on the employment of
minorities and women in the industry, ensures that the concrete benefits of the
program are reflected in the Contractor’s minority and female workforce
participation, makes a good faith effort to meet its individual goals and timetables,
and can provide access to documentation which demonstrates the effectiveness of
action taken on behalf of the Contractor. The obligation to comply, however, is the
Contractor’s failure of such a group to fulfill an obligation shall not be a defense for
the Contractor noncompliance.

A single goal for minorities and a separate single goal for women have been
established. The Contractor, however, is required to provide equal employment
opportunity and to take affirmative action for all minority groups, both male and
female, and all women, both minority and non-minority. Consequently, the
Contractor may be in violation of the Executive Order if a particular group is
employed in a substantially disparate manner (for example, even though the
Contractor has achieved its goals for women generally, the Contractor may be in
violation of the Executive Order if a specific minority group of women is
underutilized).

The Contractor shall not use the goals and timetables of affirmative action standards
to discriminate against any person because of race, color, religion, sex, or national
origin.

The Contractor shall not enter into any Subcontract with any person or firm debarred
from Government contracts pursuant to Executive Order 11246.

The Contractor shall carry out such sanctions and penalties for violation of these
specifications and of the Equal Opportunity Clause, including suspension,
termination, and cancellation of existing subcontracts as may be imposed or ordered
pursuant to Executive Order 11246, amended, and its implementing regulations, by
the Office of Federal Contract Compliance Programs. Any Contractor who fails to
carry out such sanction and penalties shall be in violation of these Specifications and
Executive Order 11246, as amended.



13.

14.

15.

Standard Federal Equal Employment Opportunity Construction Contract Specifications

(continued)

The Contractor, fulfilling its obligations under these Specifications, shall implement
specific affirmative actions steps, at least as extensive as those standards prescribed
in paragraph 7 of these Specifications, so as to achieve maximum results from its
efforts to ensure equal employment opportunity. If the Contractor fails to comply
with the requirements of the Executive Order, the implementing regulations or these
specifications, the Director shall proceed in accordance with 41 CFR 60-4.8.

The Contractor shall designate a responsible official to monitor all employment
related activity to ensure that the company EEO policy is being carried out, to submit
reports relating to the provisions hereof as may be required by the Government and
to keep records. Records shall at least include for each employee the name, address,
telephone numbers, construction trade, union affiliation, if any, employee
identification number when assigned, social security number, race, sex, status, (e.g.,
mechanic, apprentice, trainee, helper, or laborer), dates of changes in status, hours
worked per week in the indicated trade, rate of pay, and locations at which the work
was performed. Records shall be maintained in an easily understandable and
retrievable form; however, to the degree that existing records satisfy this requirement,
Contractors shall not be required to maintain separate records.

Nothing herein provided shall be construed as a limitation upon the application of
other laws which establish different standards of compliance or upon the application
of requirements for hiring of local or other area residents (e.g., those under the Public
Works Employment Act of 1977 and the Community Development Block Grant
Program).



Exhibit-D

Uniform Administrative Requirements
(24 CR 85.36(¢))
Excerpt on M/WBE Contracting
Small Cities Development Program State of Minnesota

E.  Contracting with small and minority firms, women’s business enterprise and labor surplus
area firms.

1. The grantee and sub grantee will take all necessary affirmative steps to assure that
minority firms, women’s business enterprises, and labor surplus area firms are used when
possible.

2. Affirmative steps shall include:

a) Placing qualified small and minority businesses and women’s business enterprises on
solicitation lists;

b) Assuring that small and minority businesses and women’s business enterprises are solicited
whenever they are potential sources;

c) Dividing total requirements, when economically feasible, into smaller tasks or quantities to
permit maximum participation by small and minority business, and women business
enterprises;

d) Establishing delivery schedules, where the requirement permits, which encourage
participation by small and minority business, and women’s business enterprises;

e) Using the services and assistance of the Small Business Administration, and the Minority
Business Development Agency of the Department of Commerce; and

f) Requiring the prime contractor, if subcontracts are to be let, to take the affirmative steps

listed in paragraphs (E )(2)(a) through ( e) of this section.
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MINNESOTA DEPARTMENT OF LABOR AND INDUSTRY PREVAILING WAGES FOR STATE FUNDED CONSTRUCTION PROJECTS

E THIS NOTICE MUST BE POSTED ON THE JOBSITE IN A CONSPICUOUS PLACE

Construction Type: Commercial

County Number: 76

County Name: SWIFT

Effective: 2020-11-16

This project is covered by Minnesota prevailing wage statutes. Wage rates listed below are the minimum hourly rates to be paid on this project.

All hours worked in excess of eight (8) hours per day or forty (40) hours per week shall be paid at a rate of one and one half (1 1/2) times the basic hourly rate. Note:
Overtime pay after eight (8) hours on the project must be paid even if the worker does not exceed forty (40) hours in the work week.

Violations should be reported to:
Department of Labor and Industry
Prevailing Wage Section

443 Lafayette Road N

St Paul, MN 55155
(651) 284-5091

DLI.PrevWage @state.mn.us

* Indicates that adjacent county rates were used for the labor class listed.

County: SWIFT (76)

LABOR CODE AND CLASS EFFECT BASIC FRINGE TOTAL
DATE RATE RATE RATE

LABORERS (101 - 112) (SPECIAL CRAFTS 701 - 730)

101 LABORER, COMMON (GENERAL 2020-11-16 29.53 20.62 50.15
LABOR WORK)
2021-05-01 30.78 21.52 52.30
102 LABORER, SKILLED (ASSISTING 2020-11-16 29.53 20.62 50.15
SKILLED CRAFT JOURNEYMAN)
2021-05-01 30.78 21.52 52.30
103* LABORER, LANDSCAPING 2020-11-16 21.17 13.99 35.16
(GARDENER, SOD LAYER AND
NURSERY OPERATOR)
104 FLAG PERSON 2020-11-16 12.50 2.95 15.45
105 WATCH PERSON 2020-11-16 19.65 9.01 28.66


mailto:DLI.PrevWage@state.mn.us

LABOR CODE AND CLASS

106

107*

108

109*

110

111

SPECIAL EQUIPMENT (201 - 204)

201

202%

203*

BLASTER

PIPELAYER (WATER, SEWER AND
GAS)

TUNNEL MINER

UNDERGROUND AND OPEN DITCH
LABORER (EIGHT FEET BELOW
STARTING GRADE LEVEL)

SURVEY FIELD TECHNICIAN
(OPERATE TOTAL STATION, GPS
RECEIVER, LEVEL, ROD OR RANGE
POLES, STEEL TAPE
MEASUREMENT; MARK AND
DRIVE STAKES; HAND OR POWER
DIGGING FOR AND
IDENTIFICATION OF MARKERS OR
MONUMENTS; PERFORM AND
CHECK CALCULATIONS; REVIEW
AND UNDERSTAND
CONSTRUCTION PLANS AND LAND
SURVEY MATERIALS). THIS
CLASSIFICATION DOES NOT
APPLY TO THE WORK PERFORMED
ON A PREVAILING WAGE PROJECT
BY A LAND SURVEYOR WHO IS
LICENSED PURSUANT TO
MINNESOTA STATUTES, SECTIONS
326.02 TO 326.15.

+$950,000

-$950,000

TRAFFIC CONTROL PERSON
(TEMPORARY SIGNAGE)

ARTICULATED HAULER

BOOM TRUCK

LANDSCAPING EQUIPMENT,
INCLUDES HYDRO SEEDER OR
MULCHER, SOD ROLLER, FARM
TRACTOR WITH ATTACHMENT
SPECIFICALLY SEEDING,

EFFECT BASIC FRINGE
DATE RATE RATE
2020-11-16 21.33 9.01
2020-11-16 28.00 19.14
2021-05-01 29.75 19.94

FOR RATE CALL 651-284-5091 OR EMAIL
DLLPREVWAGE@STATE.MN.US

2020-11-16 26.10 19.14
2021-05-01 27.75 19.94
2020-11-16 26.51 17.69
2020-11-16 24.76 17.69

FOR RATE CALL 651-284-5091 OR EMAIL
DLLPREVWAGE@STATE.MN.US

2020-11-16 17.50 0.00

FOR RATE CALL 651-284-5091 OR EMAIL
DLLPREVWAGE@STATE.MN.US

2020-11-16 11.00 0.00

TOTAL
RATE

30.34

47.14

49.69

45.24

47.69

44.20

42.45

17.50

11.00


mailto:DLI.PREVWAGE@STATE.MN.US?subject=Prevailing Wage Rate Request (Commercial) -- 108/TUNNEL MINER
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LABOR CODE AND CLASS

204

205

EFFECT BASIC FRINGE TOTAL
DATE RATE RATE RATE

SODDING, OR PLANT, AND
TWO-FRAMED FORKLIFT
(EXCLUDING FRONT,
POSIT-TRACK, AND SKID STEER
LOADERS), NO EARTHWORK OR
GRADING FOR ELEVATIONS

OFF-ROAD TRUCK FOR RATE CALL 651-284-5091 OR EMAIL
DLIL.PREVWAGE@STATE.MN.US

PAVEMENT MARKING OR 2020-11-16 26.16 15.24 41.40
MARKING REMOVAL EQUIPMENT

(ONE OR TWO PERSON

OPERATORS); SELF-PROPELLED

TRUCK OR TRAILER MOUNTED

UNITS.

HIGHWAY/HEAVY POWER EQUIPMENT OPERATOR

GROUP 2
306
308

GROUP 3 *
309
310
312
314
316
320
322

GROUP 4 *
323
324
325
327
328

329
330

331

2020-11-16 31.25 0.00 31.25
GRADER OR MOTOR PATROL
TUGBOAT 100 H.P. AND OVER WHEN LICENSE REQUIRED (HIGHWAY AND HEAVY ONLY)

2020-11-16 25.00 1.25 26.25
ASPHALT BITUMINOUS STABILIZER PLANT
CABLEWAY
DERRICK (GUY OR STIFFLEG)(POWER)(SKIDS OR STATIONARY) (HIGHWAY AND HEAVY ONLY)
DREDGE OR ENGINEERS, DREDGE (POWER) AND ENGINEER
LOCOMOTIVE CRANE OPERATOR
TANDEM SCRAPER
TUGBOAT 100 H.P AND OVER (HIGHWAY AND HEAVY ONLY)

2020-11-16 21.50 1.25 22.75
AIR TRACK ROCK DRILL
AUTOMATIC ROAD MACHINE (CMI OR SIMILAR) (HIGHWAY AND HEAVY ONLY)
BACKFILLER OPERATOR
BITUMINOUS ROLLERS, RUBBER TIRED OR STEEL DRUMMED (EIGHT TONS AND OVER)

BITUMINOUS SPREADER AND FINISHING MACHINES (POWER), INCLUDING PAVERS, MACRO SURFACING
AND MICRO SURFACING, OR SIMILAR TYPES (OPERATOR AND SCREED PERSON)

BROKK OR R.T.C. REMOTE CONTROL OR SIMILAR TYPE WITH ALL ATTACHMENTS

CAT CHALLENGER TRACTORS OR SIMILAR TYPES PULLING ROCK WAGONS, BULLDOZERS AND
SCRAPERS

CHIP HARVESTER AND TREE CUTTER


mailto:DLI.PREVWAGE@STATE.MN.US?subject=Prevailing Wage Rate Request (Commercial) -- 204/OFF-ROAD TRUCK

LABOR CODE AND CLASS

332

334
335
336
337
338
340
341
345
347
348
349
350
352
354
356
357
359

360
361
362
363
365

367

GROUP 5 *
370
371
372
375
376
377
379
381
382
383

384

EFFECT BASIC FRINGE TOTAL
DATE RATE RATE RATE

CONCRETE DISTRIBUTOR AND SPREADER FINISHING MACHINE, LONGITUDINAL FLOAT, JOINT
MACHINE, AND SPRAY MACHINE

CONCRETE MOBIL (HIGHWAY AND HEAVY ONLY)

CRUSHING PLANT (GRAVEL AND STONE) OR GRAVEL WASHING, CRUSHING AND SCREENING PLANT
CURB MACHINE

DIRECTIONAL BORING MACHINE

DOPE MACHINE (PIPELINE)

DUAL TRACTOR

ELEVATING GRADER

GPS REMOTE OPERATING OF EQUIPMENT

HYDRAULIC TREE PLANTER

LAUNCHER PERSON (TANKER PERSON OR PILOT LICENSE)

LOCOMOTIVE (HIGHWAY AND HEAVY ONLY)

MILLING, GRINDING, PLANNING, FINE GRADE, OR TRIMMER MACHINE

PAVEMENT BREAKER OR TAMPING MACHINE (POWER DRIVEN) MIGHTY MITE OR SIMILAR TYPE
PIPELINE WRAPPING, CLEANING OR BENDING MACHINE

POWER ACTUATED HORIZONTAL BORING MACHINE, OVER SIX INCHES

PUGMILL

RUBBER-TIRED FARM TRACTOR WITH BACKHOE INCLUDING ATTACHMENTS (HIGHWAY AND HEAVY
ONLY)

SCRAPER

SELF-PROPELLED SOIL STABILIZER
SLIP FORM (POWER DRIVEN) (PAVING)
TIE TAMPER AND BALLAST MACHINE

TRACTOR, WHEEL TYPE, OVER 50 H.P. WITH PTO UNRELATED TO LANDSCAPING (HIGHWAY AND HEAVY
ONLY)

TUB GRINDER, MORBARK, OR SIMILAR TYPE

2020-11-16 29.03 17.22 46.25
BITUMINOUS ROLLER (UNDER EIGHT TONS)
CONCRETE SAW (MULTIPLE BLADE) (POWER OPERATED)
FORM TRENCH DIGGER (POWER)
HYDRAULIC LOG SPLITTER
LOADER (BARBER GREENE OR SIMILAR TYPE)
POST HOLE DRIVING MACHINE/POST HOLE AUGER
POWER ACTUATED JACK
SELF-PROPELLED CHIP SPREADER (FLAHERTY OR SIMILAR)
SHEEP FOOT COMPACTOR WITH BLADE . 200 H.P. AND OVER

SHOULDERING MACHINE (POWER) APSCO OR SIMILAR TYPE INCLUDING SELF-PROPELLED SAND AND
CHIP SPREADER

STUMP CHIPPER AND TREE CHIPPER



LABOR CODE AND CLASS

385

GROUP 6 *
387
389
391
393
395
396
397

EFFECT BASIC FRINGE TOTAL

DATE RATE RATE RATE
TREE FARMER (MACHINE)

2020-11-16 15.00 0.00 15.00

CAT, CHALLENGER, OR SIMILAR TYPE OF TRACTORS, WHEN PULLING DISK OR ROLLER

DREDGE DECK HAND

GRAVEL SCREENING PLANT (PORTABLE NOT CRUSHING OR WASHING)

LEVER PERSON

POWER SWEEPER

SHEEP FOOT ROLLER AND ROLLERS ON GRAVEL COMPACTION, INCLUDING VIBRATING ROLLERS
TRACTOR, WHEEL TYPE, OVER 50 H.P., UNRELATED TO LANDSCAPING

COMMERCIAL POWER EQUIPMENT OPERATOR

GROUP 1 *

501
502
503

GROUP 2 *

504
505
506
507

GROUP 3 *
508
509
510
511
512

513
514

GROUP 4 *
515

2020-11-16 42.55 21.70 64.25
2021-05-03 43.35 22.85 66.20
HELICOPTER PILOT (COMMERCIAL CONSTRUCTION ONLY)
TOWER CRANE 250 FEET AND OVER (COMMERCIAL CONSTRUCTION ONLY)

TRUCK CRAWLER CRANE WITH 200 FEET OF BOOM AND OVER, INCLUDING JIB (COMMERCIAL
CONSTRUCTION ONLY)

2020-11-16 42.23 21.70 63.93
2021-05-03 43.03 22.85 65.88
CONCRETE PUMP WITH 50 METERS/164 FEET OF BOOM AND OVER (COMMERCIAL CONSTRUCTION ONLY)
PILE DRIVING WHEN THREE DRUMS IN USE (COMMERCIAL CONSTRUCTION ONLY)
TOWER CRANE 200 FEET AND OVER (COMMERCIAL CONSTRUCTION ONLY)

TRUCK OR CRAWLER CRANE WITH 150 FEET OF BOOM UP TO AND NOT INCLUDING 200 FEET,
INCLUDING JIB (COMMERCIAL CONSTRUCTION ONLY)

2020-11-16 27.50 9.07 36.57
ALL-TERRAIN VEHICLE CRANES (COMMERCIAL CONSTRUCTION ONLY)
CONCRETE PUMP 32-49 METERS/102-164 FEET (COMMERCIAL CONSTRUCTION ONLY)
DERRICK (GUY & STIFFLEG) (COMMERCIAL CONSTRUCTION ONLY)
STATIONARY TOWER CRANE UP TO 200 FEET

SELF-ERECTING TOWER CRANE 100 FEET AND OVER MEASURED FROM BOOM FOOT PIN (COMMERCIAL
CONSTRUCTION ONLY)

TRAVELING TOWER CRANE (COMMERCIAL CONSTRUCTION ONLY)

TRUCK OR CRAWLER CRANE UP TO AND NOT INCLUDING 150 FEET OF BOOM, INCLUDING JIB
(COMMERCIAL CONSTRUCTION ONLY)

2020-11-16 21.00 6.00 27.00
CRAWLER BACKHOE INCLUDING ATTACHMENTS (COMMERCIAL CONSTRUCTION ONLY)



LABOR CODE AND CLASS

516
517
518
519
520

GROUP 5 *

521
522
523
524

525
526
527
528
529

530

531

532
533
534

GROUP 6 *
535
536
537
538
539
540

GROUP 7 *

541
542
543
544

EFFECT BASIC FRINGE TOTAL
DATE RATE RATE RATE
FIREPERSON, CHIEF BOILER LICENSE (COMMERCIAL CONSTRUCTION ONLY)
HOIST ENGINEER (THREE DRUMS OR MORE) (COMMERCIAL CONSTRUCTION ONLY)
LOCOMOTIVE (COMMERCIAL CONSTRUCTION ONLY)
OVERHEAD CRANE ( INSIDE BUILDING PERIMETER) (COMMERCIAL CONSTRUCTION ONLY)
TRACTOR . BOOM TYPE (COMMERCIAL CONSTRUCTION ONLY)

2020-11-16 39.17 21.70 60.87
2021-05-03 39.97 22.85 62.82
AIR COMPRESSOR 450 CFM OR OVER (TWO OR MORE MACHINES) (COMMERCIAL CONSTRUCTION ONLY)
CONCRETE MIXER (COMMERCIAL CONSTRUCTION ONLY)
CONCRETE PUMP UP TO 31 METERS/101 FEET OF BOOM

DRILL RIGS, HEAVY ROTARY OR CHURN OR CABLE DRILL WHEN USED FOR CAISSON FOR ELEVATOR OR
BUILDING CONSTRUCTION (COMMERCIAL CONSTRUCTION ONLY)

FORKLIFT (COMMERCIAL CONSTRUCTION ONLY)

FRONT END, SKID STEER 1 C YD AND OVER

HOIST ENGINEER ( ONE OR TWO DRUMS) (COMMERCIAL CONSTRUCTION ONLY)
MECHANIC-WELDER (ON POWER EQUIPMENT) (COMMERCIAL CONSTRUCTION ONLY)

POWER PLANT (100 KW AND OVER OR MULTIPLES EQUAL TO 100KW AND OVER) (COMMERCIAL
CONSTRUCTION ONLY)

PUMP OPERATOR AND/OR CONVEYOR (TWO OR MORE MACHINES) (COMMERCIAL CONSTRUCTION
ONLY)

SELF-ERECTING TOWER CRANE UNDER 100 FEET MEASURED FROM BOOM FOOT PIN (COMMERCIAL
CONSTRUCTION ONLY)

STRADDLE CARRIER (COMMERCIAL CONSTRUCTION ONLY)
TRACTOR OVER D2 (COMMERCIAL CONSTRUCTION ONLY)
WELL POINT PUMP (COMMERCIAL CONSTRUCTION ONLY)

2020-11-16 24.00 6.67 30.67
CONCRETE BATCH PLANT (COMMERCIAL CONSTRUCTION ONLY)
FIREPERSON, FIRST CLASS BOILER LICENSE (COMMERCIAL CONSTRUCTION ONLY)
FRONT END, SKID STEER UPTO 1 C YD
GUNITE MACHINE (COMMERCIAL CONSTRUCTION ONLY)
TRACTOR OPERATOR D2 OR SIMILAR SIZE (COMMERCIAL CONSTRUCTION ONLY)
TRENCHING MACHINE (SEWER, WATER, GAS) EXCLUDES WALK BEHIND TRENCHER

2020-11-16 36.69 21.70 58.39
2021-05-03 37.49 22.85 60.34
AIR COMPRESSOR 600 CFM OR OVER (COMMERCIAL CONSTRUCTION ONLY)
BRAKEPERSON (COMMERCIAL CONSTRUCTION ONLY)
CONCRETE PUMP/PUMPCRETE OR COMPLACO TYPE (COMMERCIAL CONSTRUCTION ONLY)



LABOR CODE AND CLASS

545

546
547

GROUP 8 *

548
549
550

TRUCK DRIVERS

GROUP 1 *
601
602
603

GROUP 2 *
604

GROUP 3 *
605
606
607

GROUP 4 *
608
609
610
611
612
613
614
615
616

EFFECT BASIC FRINGE TOTAL
DATE RATE RATE RATE

FIREPERSON, TEMPORARY HEAT SECOND CLASS BOILER LICENSE (COMMERCIAL CONSTRUCTION
ONLY)

OILER (POWER SHOVEL, CRANE, TRUCK CRANE, DRAGLINE, CRUSHERS AND MILLING MACHINES, OR
OTHER SIMILAR POWER EQUIPMENT) (COMMERCIAL CONSTRUCTION ONLY)

PICK UP SWEEPER (ONE CUBIC YARD HOPPER CAPACITY) (COMMERCIAL CONSTRUCTION ONLY)
PUMP AND/OR CONVEYOR (COMMERCIAL CONSTRUCTION ONLY)

FOR RATE CALL 651-284-5091 OR EMAIL
DLLPREVWAGE@STATE.MN.US

ELEVATOR OPERATOR (COMMERCIAL CONSTRUCTION ONLY)
GREASER (COMMERCIAL CONSTRUCTION ONLY)

MECHANICAL SPACE HEATER (TEMPORARY HEAT NO BOILER LICENSE REQUIRED) (COMMERCIAL
CONSTRUCTION ONLY)

2020-11-16 25.50 6.50 32.00
MECHANIC . WELDER
TRACTOR TRAILER DRIVER

TRUCK DRIVER (HAULING MACHINERY INCLUDING OPERATION OF HAND AND POWER OPERATED
WINCHES)

2020-11-16 20.00 0.00 20.00
FOUR OR MORE AXLE UNIT, STRAIGHT BODY TRUCK

2020-11-16 23.11 15.25 38.36
BITUMINOUS DISTRIBUTOR DRIVER
BITUMINOUS DISTRIBUTOR (ONE PERSON OPERATION)
THREE AXLE UNITS

2020-11-16 16.00 0.00 16.00
BITUMINOUS DISTRIBUTOR SPRAY OPERATOR (REAR AND OILER)
DUMP PERSON
GREASER
PILOT CAR DRIVER
RUBBER-TIRED, SELF-PROPELLED PACKER UNDER 8 TONS
TWO AXLE UNIT
SLURRY OPERATOR
TANK TRUCK HELPER (GAS, OIL, ROAD OIL, AND WATER)
TRACTOR OPERATOR, UNDER 50 H.P.


mailto:DLI.PREVWAGE@STATE.MN.US?subject=Prevailing Wage Rate Request (Commercial) -- 548/ELEVATOR OPERATOR (COMMERCIAL CONSTRUCTION ONLY)

LABOR CODE AND CLASS

SPECIAL CRAFTS

701%*

702

703

704

705%

706*

707

708%*

709

710%*

712

714%

715

716

HEATING AND FROST
INSULATORS

BOILERMAKERS

BRICKLAYERS

CARPENTERS

CARPET LAYERS (LINOLEUM)

CEMENT MASONS

ELECTRICIANS

ELEVATOR CONSTRUCTORS

GLAZIERS

LATHERS

IRONWORKERS

MILLWRIGHT

PAINTERS (INCLUDING HAND

BRUSHED, HAND SPRAYED, AND

THE TAPING OF PAVEMENT
MARKINGS)

PILEDRIVER (INCLUDING
VIBRATORY DRIVER OR
EXTRACTOR FOR PILING AND
SHEETING OPERATIONS)

EFFECT
DATE

2020-11-16

2020-11-16

2020-11-16
2021-05-01

2020-11-16
2021-05-01

2020-11-16
2021-05-01

2020-11-16

2020-11-16

2020-11-16
2021-01-01

2020-11-16
2021-06-07

2020-11-16

2020-11-16
2021-05-02

2020-11-16
2021-05-01

2020-11-16

2020-11-16

BASIC
RATE

46.79

38.33

34.41
36.91

27.66
29.66

28.65
30.65

27.00

36.00

51.55
53.28

43.00
45.05

24.75

38.35
40.45

36.13
38.23

27.48

27.46

FRINGE
RATE

27.26

27.43

24.46
24.46

22.17
22.17

20.03
20.03

0.00

40.48
41.79

21.08
21.08

15.98

30.70
30.70

29.18
29.18

20.17

16.11

TOTAL
RATE

74.05

65.76

58.87
61.37

49.83
51.83

48.68
50.68

27.00

44.86

92.03
95.07

64.08
66.13

40.73

69.05
71.15

65.31
67.41

47.65

43.57



LABOR CODE AND CLASS

T17%

718%

719

720%

721

722%

723%

724

725

726

727*

728%

729%

730%

PIPEFITTERS . STEAMFITTERS

PLASTERERS

PLUMBERS

ROOFER

SHEET METAL WORKERS

SPRINKLER FITTERS

TERRAZZO WORKERS

TILE SETTERS

TILE FINISHERS

DRYWALL TAPER

WIRING SYSTEM TECHNICIAN

WIRING SYSTEMS INSTALLER

ASBESTOS ABATEMENT WORKER

SIGN ERECTOR

EFFECT BASIC FRINGE
DATE RATE RATE
2020-11-16 41.97 28.42
2021-05-01 44.47 28.42
2020-11-16 25.47 14.88
2020-11-16 36.07 5.54
2020-11-16 34.29 19.28
2021-05-01 35.89 19.28
2020-11-16 35.35 24.97
2021-09-06 37.25 24.97
2020-11-16 35.08 18.03
2020-11-16 38.91 19.40
2020-11-16 30.66 10.53

FOR RATE CALL 651-284-5091 OR EMAIL
DLIL.PREVWAGE@STATE.MN.US

2020-11-16 27.96 20.16
2020-11-16 41.42 18.16
2020-11-16 29.02 15.34
2020-11-16 32.68 19.66
2020-11-16 30.03 16.79

TOTAL
RATE

70.39
72.89

40.35

41.61

53.57
55.17

60.32
62.22

53.11

58.31

41.19

48.12

59.58

44.36

52.34

46.82
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Exhibit-D

Section 3 Clause
24 CFR 75

State of Minnesota

Small Cities Development Program and Minnesota Community Development Block Grant
Coronavirus Program

A. Section 3 of the Housing and Urban Development Act of 1968, as amended by the
Housing and Community Development Act of 1992 is to ensure that economic
opportunities, most importantly employment, generated be certain HUD financial
assistances shall be directed to low- and very low-income persons, particularly those who
are recipients of government assistance for housing or residents of the community in
which the Federal assistance is spent.

a. The Section 3 Final Rule as detailed in the Federal Register Docket Number FR-
6085-F-03 went into effect on November 30, 2020. This Final Rule amended
Section 3 regulations and is now found at 24 CFR 75.

B. Section 3 projects are defined at 24 CFR 75.3(a) as housing rehabilitation, housing
construction, and other public construction projects assisted under HUD programs that
provide housing and community development financial assistance when the total amount
of assistance to the project exceeds a threshold of $200,000.

a. The threshold is $100,000 where the assistance is from the Lead Hazard Control
and Healthy Homes programs.

b. The project site is the site or sites together with any building(s) and improvements
located on the site(s) that are under common ownership, management, and
financing.

C. Section 3 projects funded with Small Cities Development Program or Minnesota
Community Development Block Grant Coronavirus Program funds will follow
requirements listed in:

a. Subpart A — General Provisions (75.1 — 75.7)

b. Subpart C — Additional Provisions for Housing (75.19 — 75.27)

c. Subpart D — Provisions for Multiple Funding Sources, Recordkeeping, and
Compliance (75.29 — 75.33)

D. Definitions associated with Section 3 projects are found at 24 CFR 75.5.

a. Labor hours mean the number of paid hours worked by person on a Section 3
project or by persons employed with funds that include public housing financial
assistance.

b. Section 3 business concern means

i. A business concern meeting at least one of the following criteria
documented within the last six-month period:



Section 3 Clause (continued)

1. TItis at least 51% owned and controlled by low- or very low-
income persons; or

2. Over 75% of the labor hours performed for the busines over the
prior three-month period are performed by Section 3 workers; or

3. Itis a business at least 51% owned and controlled by current public
housing residents or resident who currently live in Section 8-
assisted housing

ii. The status of a Section 3 business concern shall not be negatively affected
by a prior arrest or conviction of its owner(s) or employees.

iii. Nothing in this part shall be construed to require the contracting or
subcontracting of a Section 3 business concern. Section 3 business
concerns are not exempt from meeting the specifications of the contract.

c. Section 3 worker means

i. Any worker who currently fits or when hired within the past five years fit
at least one of the following categories, as documented:
1. The worker’s income for the previous or annualized calendar year
is below the income limit established by HUD
2. The work is employed by a Section 3 business concern.
3. The worker is a YouthBuild participant.
ii. The status of a Section 3 worker shall not be negatively affected by a prior
arrest or conviction.

iii. Nothing in this part shall be construed to require the employment of
someone who meets this definition of a Section 3 worker. Section 3
workers are not exempt from meeting the qualifications of the position to
be filled.

d. Targeted Section 3 worker is defined at 75.21 for projects with SCDP funding or
75.29 for projects funded with SCDP and Public Housing Financial Assistance
funding.

i. Targeted Section 3 worker defined at 75.21 means a worker is
1. A worker employed by a Section 3 business concern; or
2. A worker who currently fits or when hired fit at least one of the
following categories, as documented within the past five years
a. Living within the service area or the neighborhood of the
project, as defined in 75,5; or
b. A YouthBuild participate.

E. The contractor/subcontractor will complete and/or collect the following Section 3
information and provide copies to the grant recipient and/or authorized project
administrator:

a. Section 3 and Women- or Minority-Owned Business Certification

b. Section 3 Worker and Target Section 3 Worker Self-Certification form (as
applicable)

c. Section 3 Business Concern Certification for Contracting (as applicable)



Section 3 Clause (continued)

F. The contractor/subcontractor will assist the grant recipient and/or authorized project
administrator in meeting reporting requirements at 24 CFR 75.25 by providing the
following:

a. The total number of labor hours worked of all workers; and
b. The total number of labor hours worked by Section 3 workers; and
c. The total number of labor hours worked by Targeted Section 3 workers.

G. Pursuant to 24 CFR 75.27(b) recipients of Section 3 funding must require subrecipient,
contractors, and subcontractors to meet the requirements of 24 CFR 75.19, regardless of
whether Section 3 language is included in recipient or subrecipient agreements, program
regulatory agreements, or contracts.

H. Recordkeeping and compliance requirements with the Section 3 Final Rule are found at
24 CFR 75.31 and 24 CFR 75.33, respectively.



Exhibit-D
"General Decision Number: MN20210053 11/19/2021
Superseded General Decision Number: MN20200053
State: Minnesota

Construction Type: Heavy
Heavy including Water and Sewer Lines

Counties: Big Stone, Chippewa, Cottonwood, Grant, Jackson,
Kittson, Lac Qui Parle, Lincoln, Lyon, Marshall, Murray,
Nobles, Norman, Otter Tail, Pennington, Pipestone, Pope, Red
Lake, Redwood, Rock, Roseau, Stevens, Swift, Traverse, Wilkin
and Yellow Medicine Counties in Minnesota.

HEAVY CONSTRUCTION PROJECTS (including sewer/water
construction).

Note: Under Executive Order (EO) 13658, an hourly minimum wage
of $10.95 for calendar year 2021 applies to all contracts

subject to the Davis-Bacon Act for which the contract is
awarded (and any solicitation was issued) on or after January

1, 2015. If this contract is covered by the EO, the contractor
must pay all workers in any classification listed on this wage
determination at least $10.95 per hour (or the applicable wage
rate listed on this wage determination, if it is higher) for

all hours spent performing on the contract in calendar year
2021. If this contract is covered by the EO and a

classification considered necessary for performance of work on
the contract does not appear on this wage determination, the
contractor must pay workers in that classification at least the
wage rate determined through the conformance process set forth
in 29 CFR 5.5(a)(1)(i1) (or the EO minimum wage rate,if it is
higher than the conformed wage rate). The EO minimum wage rate
will be adjusted annually. Please note that this EO applies to
the above-mentioned types of contracts entered into by the
federal government that are subject to the Davis-Bacon Act
itself, but it does not apply to contracts subject only to the
Davis-Bacon Related Acts, including those set forth at 29 CFR
5.1(a)(2)-(60). Additional information on contractor
requirements and worker protections under the EO is available
at www.dol.gov/whd/govcontracts.

Modification Number Publication Date

0 01/01/2021
1 02/19/2021
2 05/28/2021
3 07/23/2021
4 08/06/2021
5 09/03/2021
6 10/29/2021
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7 11/19/2021
CARP0606-025 05/01/2019
BIG STONE, CHIPPEWA, COTTONWOOD, GRANT,JACKSON, LAC QUI PARLE,
LINCOLN, LYON, MURRAY, NOBLES, PIPESTONE, POPE, REDWOOD, ROCK,
STEVENS, SWIFT, TRAVERSE, YELLOW MEDICINE

Rates Fringes

CARPENTER (Form Work Only).......$ 30.55 18.72

CARP0606-026 05/01/2019
KITTSON, MARSHALL, NORMAN, OTTER TAIL, PENNINGTON, RED LAKE,
ROSEAU, WILKIN

Rates Fringes

CARPENTER (Form Work Only).......$ 30.55 18.72

ELEC0292-025 08/01/2021

BIG STONE, CHIPPEWA, LAC QUI PARLE, POPE, STEVENS, SWIFT

Rates Fringes
ELECTRICIAN
Electrical Contracts
$300,000 and over........... $39.26 23.23
Electrical Contracts under
$300,000.................... $36.67 22.89

ELEC0343-023 07/01/2021
COTTONWOOD, JACKSON, LINCOLN, LYON, REDWOOD, YELLOW MEDICINE

Rates Fringes

ELECTRICIAN.........ccceeneee. $40.20 20.26

ELEC0426-003 06/01/2021
MURRAY, NOBLES, PIPESTONE & ROCK COUNTIES

Rates Fringes

ELECTRICIAN
0 to 10 miles from
Worthington, Minnesota,
and 0 to 70 miles from
Sioux Falls, South Daktoa...$ 22.19 10%+8.34
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Remaining Area.............. $30.83 13.32

ELEC1426-005 06/01/2021
GRANT, KITTSON, MARSHALL, NORMAN, OTTER TAIL, PENNINGTON, RED
LAKE, ROSEAU, TRAVERSE & WILKIN COUNTIES

Rates Fringes

ELECTRICIAN..........cccee. $38.00 11.5%+11.98

ENGI0049-023 05/01/2020
Rates Fringes

OPERATOR: Power Equipment

GROUP 2.......ccoeeies $30.60 21.55
GROUP ..o $29.67 21.55
GROUPA4........cccceeee. $29.36 21.55
GROUPS.....ccois $27.65 21.55
GROUP 6.......cccccueeeee $27.05 21.55

POWER EQUIPMENT OPERATOR CLASSIFICATIONS

GROUP 2: Crane with over 135' Boom, excluding jib; Hydraulic
Backhoe with shovel-type controls, 3 cubic yards and over;
Grader/Blade finishing earthwork and bituminous.

GROUP 3: Hydraulic Backhoe with shovel-type controls up to 3
cubic yards; Loader 5 cu yd and over (Excluding Sewer &
Water lines); Mechanic; Tandem Scraper; Truck Crane;
Crawler Crane

GROUP 4: Bituminous Roller 8 tons & over; Elevating Grader;
Bobcat/Skid Steer Loader over 1 cu yd; Loader over 1 cu yd
(Excluding Sewer & Water lines); Grader; Scraper up; to 32
cu yd; Farm Tractor with Backhoe attachment; Skid Steer
Loader over 1 cu yd with Backhoe attachment; Loader over 1
cu yd (Excluding Sewer & Water lines); Tractor over 50 hp;
Bulldozer over 50 hp.

GROUP 5: Bituminous Roller under 8 tons; Bituminous Rubber
Tire Roller; Bobcat/Skid Steer Loader up to 1 cu yd; Loader

up to 1 cu yd (Excluding Sewer & Water lines); Tractor 50

hp or less; Bulldozer 50 hp or less.

GROUP 6: Oiler, Crane Oiler

CRANE OVER 135' BOOM, EXCLUDING JIB - $ .25 PREMIUM;
CRANE OVER 200' BOOM, EXCLUDING JIB - § .50 PREMIUM

UNDERGROUND WORK:
UNNELS, SHAFTS, ETC. - § .25 PREMIUM
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UNDER AIR PRESSURE - $ .50 PREMIUM

HAZARDOUS WASTE PROJECTS (PPE Required):
LEVEL A - $1.25 PREMIUM
LEVEL B - $ .90 PREMIUM
LEVEL C - $ .60 PREMIUM

IRONO0512-012 05/03/2021

BIG STONE, CHIPPEWA, COTTONWOOD, GRANT, JACKSON, KITTSON, LAC
QUI PARLE, LINCOLN, LYON, MURRAY, NOBLES, OTTERTAIL,
PIPESTONE,POPE, REDWOOD, ROCK, STEVENS, SWIFT, TRAVERSE, YELLOW
MEDICINE

Rates Fringes

IRONWORKER, STRUCTURAL AND
REINFORCING...........cc.c.... $39.35 31.80

IRON0512-027 05/03/2021
MARSHALL, NORMAN, PENNINGTON, RED LAKE, ROSEAU, WILKIN
Rates Fringes

IRONWORKER, STRUCTURAL AND
REINFORCING...........ccucuee. $35.09 31.80

LABO0132-037 05/09/2016
Rates Fringes

LABORER (LANDSCAPE).............. $25.88 16.57

LABO0132-043 05/01/2012
COTTONWOOD, JACKSON, LAC QUI PARLE, LINCOLN, LYON, MURRAY,
NOBLES, PIPESTONE, REDWOOD, ROCK, AND YELLOW MEDICINE COUNTIES

Rates Fringes

LABORER (LANDSCAPE).............. $17.49 12.10

* LABO0563-003 05/01/2021
BIG STONE, CHIPPEWA, GRANT, OTTER TAIL, POPE, STEVENS, SWIFT,
AND TRAVERSE COUNTIES

Rates Fringes

file:///C/...RFP/Finalized%20Documents/Final%20Edits/FINAL%20EDITS!!!//DAVIS%20BACON%20WAGE%20DETERMINATION.txt[11/24/2021 7:53:58 AM]



LABORERS

(2) Mason Tender -

Cement/Concrete............. $29.00 17.39
(6) Pipelayer (Excluding

Sewer & Water Lines)........ $32.30 17.39

LABO0563-050 01/01/2021
BIG STONE, CHIPPEWA, GRANT, OTTER TAIL, POPE, STEVENS, SWIFT,
TRAVERSE, AND WILKIN COUNTIES

Rates Fringes

LABORER (LANDSCAPE).............. $28.25 16.20

LABO1097-003 05/01/2018

KITTSON, MARSHALL, NORMAN, PENNINGTON, RED LAKE, AND ROSEAU

COUNTIES
Rates Fringes
LABORERS
(2) Mason Tender -
Cement/Concrete............. $25.34 15.00
(6) Pipelayer (Excluding
Sewer & Water Lines)........ $27.64 15.00

LABO1097-012 05/01/2018
KITTSON, MARSHALL, NORMAN, PENNINGTON, RED LAKE, AND ROSEAU
COUNTIES

Rates Fringes

LABORER (LANDSCAPE).............. $25.32 13.69

SUMN2009-090 09/28/2009
Rates Fringes

LABORER: Common or General
(Excludes Water & Sewer Lines)...$ 15.58 5.67

TRUCK DRIVER: Straight Truck....$ 16.05 0.00

WATER & SEWER LINES:
Laborer, Common or General....... $ 13.66 5.92

WATER & SEWER LINES:
Laborer, Pipelayer............... $15.63 5.92
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WATER & SEWER LINES:
Operator - Loader/Front End
Loader.......cccccevveeeuennne. $17.56 7.55

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Note: Executive Order (EO) 13706, Establishing Paid Sick Leave
for Federal Contractors applies to all contracts subject to the
Davis-Bacon Act for which the contract is awarded (and any
solicitation was issued) on or after January 1, 2017. If this
contract is covered by the EO, the contractor must provide
employees with 1 hour of paid sick leave for every 30 hours
they work, up to 56 hours of paid sick leave each year.
Employees must be permitted to use paid sick leave for their
own illness, injury or other health-related needs, including
preventive care; to assist a family member (or person who is
like family to the employee) who is ill, injured, or has other
health-related needs, including preventive care; or for reasons
resulting from, or to assist a family member (or person who is
like family to the employee) who is a victim of, domestic
violence, sexual assault, or stalking. Additional information

on contractor requirements and worker protections under the EO
is available at www.dol.gov/whd/govcontracts.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (i1)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of ""identifiers"" that indicate whether the particular
rate is a union rate (current union negotiated rate for local),
a survey rate (weighted average rate) or a union average rate
(weighted union average rate).

Union Rate Identifiers

A four letter classification abbreviation identifier enclosed

in dotted lines beginning with characters other than ""SU"" or
""UAVG"" denotes that the union classification and rate were
prevailing for that classification in the survey. Example:
PLUMO0198-005 07/01/2014. PLUM is an abbreviation identifier of
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the union which prevailed in the survey for this

classification, which in this example would be Plumbers. 0198
indicates the local union number or district council number
where applicable, i.e., Plumbers Local 0198. The next number,
005 in the example, is an internal number used in processing
the wage determination. 07/01/2014 is the effective date of the
most current negotiated rate, which in this example is July 1,
2014.

Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate.

Survey Rate Identifiers

Classifications listed under the ""SU"" identifier indicate that
no one rate prevailed for this classification in the survey and
the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that
classification. As this weighted average rate includes all

rates reported in the survey, it may include both union and
non-union rates. Example: SULA2012-007 5/13/2014. SU indicates
the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates

the State of Louisiana. 2012 is the year of survey on which
these classifications and rates are based. The next number, 007
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier.

Survey wage rates are not updated and remain in effect until a
new survey is conducted.

Union Average Rate Identifiers

Classification(s) listed under the UAVG identifier indicate

that no single majority rate prevailed for those

classifications; however, 100% of the data reported for the
classifications was union data. EXAMPLE: UAVG-OH-0010
08/29/2014. UAVG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. 08/29/2014 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each year, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is
based.
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WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

* an existing published wage determination

* a survey underlying a wage determination

* a Wage and Hour Division letter setting forth a position on
a wage determination matter

* a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)

and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

2.) If the answer to the question in 1.) is yes, then an

interested party (those affected by the action) can request

review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.
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END OF GENERAL DECISION"
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Exhibit-E
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Dated as of , 2022
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AGREEMENT

THIS AGREEMENT, made as of the day of , 2022, between the

CITY OF APPLETON, MINNESOTA, a body corporate and politic under the laws of the State of

Minnesota (the “City”), and ,a organized
under the laws of (the “CONTRACTOR”),
WITNESSETH:

WHEREAS, the City was awarded a grant by the Minnesota Department of Employment
and Economic Development (DEED) for a broadband development project to support the
provision of broadband services, including telework, telemedicine, and telelearning, to better serve
1ts citizens and businesses; and

WHEREAS, the City and DEED entered into the Grant Agreement (as defined below);
and

WHEREAS, the City issued its RFP and received CONTRACTOR’S RFP Response
(both defined below), and selected CONTRACTOR as the winning bidder; and

WHEREAS, the Contractor will design, build, own, operate, maintain, provide a network
that can deliver high speed bandwidth with symmetrical internet access as complete solution
for meeting the needs for residents in the City of Appleton;

WHEREAS, the Appleton City Council agrees, in accordance with 2 C.F.R. 200.331, to
contract with CONTRACTOR for the designing, building, construction, installation, owning,
operating, maintaining, and providing a network that can deliver high speed bandwidth, as defined
below as the “Project Facilities”; and

WHEREAS, the CONTRACTOR has the ability to design, build, construct, install, own,
operate, maintain, and provide a network that can deliver high speed bandwidth in accordance of
the requirements of the RFP, the commitments made in CONTRACTOR’s RFP Response and
consistent with the Grant Agreement; and

NOW, THEREFORE, in consideration of the mutual covenants hereinafter contained, the
parties hereto covenant and agree as follows:

ARTICLE I

DEFINITIONS

Section 1.01  Definitions. Unless the context otherwise requires, the terms defined in this
Article I and any other capitalized terms defined in the recitals and succeeding Articles of this
Agreement shall, for all purposes of this Agreement and of any agreement supplemental hereto,
have the meanings herein specified, such definitions to be equally applicable to both the singular
and the plural:



“Broadband Grant” means the Broadband Infrastructure Grant in the amount of up to
$3,300,000from the Minnesota Department of Employment and Economic Development
(“DEED”) pursuant to the Grant Agreement.

“Broadband Services” means high-bandwidth, high-speed symmetrical internet access
provided by the CONTRACTOR using the Project Facilities.

“Certificate” means a certification in writing required or permitted by the provisions of
the Agreement signed and delivered to the City or other proper Person or Persons.

“Completion Date” means the date on which CONTRACTOR has installed Fiber to the
Premises facilities and offered Broadband Services in compliance with Sections 2.01 — 2.04 herein.

“CONTRACTOR’s RFP Response” means CONTRACTOR’s formally submitted
response or proposal to the RFP, which is attached as Exhibit D and is fully incorporated herein.

“City” means the Appleton City Council, the governing body of the City of Appleton.

“Default” means default by the CONTRACTOR in the performance or observance of any
of the covenants, agreements or conditions on its part contained in this Agreement, exclusive of
any notice or period of grace required for a default to constitute an “Event of Default” as described
in Section 6 of this Agreement.

“Fiber to the Premises” means optical fiber run directly to customer premise equipment.

“Grant Agreement” means the Grant Contract, between the City and DEED in connection
with the Broadband Grant, and is fully incorporated herein and listed in Exhibit B.

“Independent”, when used with reference to an attorney, engineer, architect, certified
public accountant, consultant or other professional person, means a person who (i) is in fact
independent, (ii) does not have any material financial interest in the CONTRACTOR or the
transaction to which his or her Certificate or opinion relates (other than payment to be received for
professional services rendered), and (iii) is not connected with the CITY or the CONTRACTOR
as an officer, director or employee.

“Operating Expenses” means for any period of calculation, the aggregate, calculated in
accordance with generally accepted accounting principles, of all operating expenses of the
CONTRACTOR.

“Optional Services” means services above and beyond Broadband Services that
CONTRACTOR provides via the Project Facilities.

“Person” means any person, individual, trust, foundation, incorporation, incorporated or
unincorporated entity, partnership, joint venture, governmental unit or association.

“Project” means the obligations undertaken by CONTRACTOR in this Agreement.



“Project Facilities” means the Fiber to the Premises broadband communications network
and related facilities, to be owned and operated by the CONTRACTOR to provide Broadband
Services as described in the RFP and CONTRACTOR’s RFP Response.

“Residence” means a household/living unit within the geographic boundaries of the City
of Appleton.

“RFP” means the Request for Proposal for Fiber to the Premises and Broadband Services
Procurement attached as Exhibit C.

“Service Area” means the geographic area further described in Exhibit A.
“State” means the State of Minnesota or its agents.

“Unavoidable Delays” means delays beyond the reasonable control of the party seeking to
be excused as a result thereof which are the direct result of war, terrorism, strikes, other labor
troubles, fire or other casualty to the Project Facilities, litigation commenced by third parties
which, by injunction or other similar judicial action, directly results in delays, or acts of any
federal, state or local governmental unit (other than the City in exercising its rights under this
Agreement) which directly result in delays. Unavoidable Delays shall not include delays in the
Contractor obtaining of permits or governmental approvals necessary to enable construction of the
Project Facilities by the dates such construction is required under this Agreement, unless (a) the
Contractor has timely filed any application and materials required by the applicable governmental
unit for such permit or approvals, and (b) the delay is beyond the reasonable control of the
Contractor.

ARTICLE 11

PROJECT OBLIGATIONS

Section 2.01 CONTRACTOR will proceed with all reasonable dispatch to acquire, install
and construct the Project Facilities substantially in accordance with the RFP and CONTRACTOR’s
RFP Response, both incorporated herein. Such acquisition, construction and installation shall be
completed on or before the Completion Date provided, however, that if the progress of acquisition,
construction and installation is delayed at any time by Unavoidable Delays, then the Completion
Date shall be extended for such reasonable time as the City may determine.

Section 2.02 CONTRACTOR will construct and install network and broadband
infrastructure to provide Fiber to the Premises access to Broadband Services to all Residences.
CONTRACTOR need not install Fiber to the Premises if a property owner fails to provide
reasonable consent to allow a network connection on its property. CONTRACTOR will be deemed
to have provided ubiquitous service it if is able to offer a connection to at least 96% of Residences.

Section 2.03 CONTRACTOR will construct and install network and broadband
infrastructure to provide access to Broadband Services to all businesses and government offices
within the City.



Section 2.04 CONTRACTOR will offer internet access at or above the state speed goals
(at least 300 Mbps download; at least 300 Mbps upload) and at retail prices set forth [TO BE
NEGOTIATED WITH THE WINNING BIDDER]

Section 2.05 CONTRACTOR’s service offerings will include [TO BE NEGOTIATED
WITH WINNING BIDDER, INCLUDING IDENTIFICATION OF OPTIONAL SERVICES].

Section 2.06 CONTRACTOR agrees to provide Broadband Services in the Service Area
using the Project Facilities for at least 5 years after the Completion Date.

Section 2.07 CONTRACTOR will obtain all permits, licenses, and/or authorizations of
any kind necessary to provide its services to end-user customers. CONTRACTOR will contract
directly with end-user customers. The City will not be a party to CONTRACTOR’s agreement
with end-user customers, and CONTRACTOR will not act as an agent of or subcontractor for City
in providing such services. CONTRACTOR will have the right and lawful power to establish and
collect rates, tolls, fees and charges with respect to its the services provided via the Project Facilities
subject to the terms of this Agreement and its contracts relating thereto, and subject to the
jurisdiction of any applicable regulatory authority; provided, however, that such rates and charges
shall be in accordance with law.

Section 2.08  CONTRACTOR must allow subscribers to its Broadband Services to obtain
third-party services (e.g., telephony, video, telemedicine, security, etc.) to be delivered via the
Broadband Services.

Section 2.09  Subscriber Rights and Consumer Protection. [TO BE NEGOTIATED
WITH WINNING BIDDER].

Section 2.10  Use of Project Facilities. The CONTRACTOR will use the Project Facilities
to provide Broadband Services in the Service Area, and for other lawful purposes as determined by
CONTRACTOR. The CONTRACTOR will not use or permit any Person to use the Project
Facilities for any use or purpose in violation of the laws of the United States, the State of Minnesota,
or any ordinance of the CITY, and agrees to comply with all the orders, rules, regulations and
requirements of the officers or Councils of the CITY, the State or any other governmental authority
having jurisdiction over the Project Facilities. CONTRACTOR shall have the right to contest by
appropriate legal proceedings, without cost or expense to the CITY or the CITY, the validity of any
law, ordinance, order, rule, regulation or requirement of the nature herein referred to.

Section 2.11  Maintenance and Possession of Project Facilities by CONTRACTOR. The
CONTRACTOR will keep or cause to be kept the Project Facilities in good repair and good
operating condition at its own cost until at least 5 years after the Completion Date, making such
repairs and replacements as are reasonably necessary. The CONTRACTOR represents that it has
no present intention to sell, lease or otherwise dispose of the Project Facilities (other than disposal
of obsolete or worn Project Facilities in the ordinary course of the CONTRACTOR’s operations).
If the CONTRACTOR makes any alterations to the Project Facilities, CONTRACTOR will ensure
that there is no impairment to the structural strength, utility, market, or revenue of the Project
Facilities and that the original Project purpose will continue to be met.




ARTICLE III

REPRESENTATIONS, WARRANTIES AND COVENANTS

Section 3.01  Representations by the City. The City makes the following representations
as the basis for its undertakings herein:

(a) The City is a Minnesota body corporate and politic.

(b) City will work to allow CONTRACTOR to site facilities on City-owned property
or provide needed easements. The City will facilitate any local permitting required and waive
associated municipal fees wherever apt.

(c) The execution and delivery of this Agreement and the Assignment, the performance
of all covenants and agreements of the City contained in this Agreement are fully authorized and
have been duly and validly authorized by resolutions of the City, duly adopted at a meeting of the
Council duly called and held, by the requisite vote of its members.

(d) No council member of the City and no other elected or appointed official who is
authorized to take part in the making of this Agreement is directly or indirectly interested in this
Agreement, the Project, the Project Facilities, or any contract, agreement or job hereby
contemplated to be entered into or undertaken for completion of the Project.

Section 3.02  Representations, Warranties and Covenants by CONTRACTOR. The
CONTRACTOR makes the following representations and covenants:

(a) The CONTRACTOR is a duly organized under the laws
of , and is authorized to do business in, and in good standing, under the laws of the State
of Minnesota, and the CONTRACTOR has full power and authority to undertake its actions and
responsibilities as contemplated by this Agreement.

(b) The CONTRACTOR will comply with all applicable federal, state and local laws
with respect to its performance of this Agreement. The CONTRACTOR will at all times during
performance of this contract remain in compliance with all applicable OSHA regulations,

especially the federal Hazardous Operations and Emergency Response Standards (29 CFR
1910.120 and 1926.65).

(c) The CONTRACTOR reasonably expects that it will own and operate the Project
Facilities and provide the agreed-to services for five years following the Completion Date as
provided herein, except to the extent such operation may be interrupted by strikes, riots, acts of
God or public enemy or other circumstances beyond the control of the CONTRACTOR.

(d) The execution and delivery of this Agreement, and the other Documents to which
it is a party and the consummation of the transactions herein and therein contemplated will not
conflict with or constitute a breach of or Default under any bond, debenture, note or other evidence
of indebtedness or any contract, Agreement or lease to which the CONTRACTOR is a party or by
which it is bound, or violate any law, regulation or order of the United States or the State of



Minnesota or CITY or political subdivision thereof, or any court order or judgment in any
proceeding to which the CONTRACTOR is or was a party or by which it is bound.

(e) There is no litigation pending, or to the best of its knowledge threatened, against
the CONTRACTOR affecting its ability to carry out the terms of the Agreement.

® To the best of the CONTRACTOR’s knowledge and belief, no council member or
other officer or employee of the CITY is directly or indirectly interested in this Agreement, the
Project or any contract, agreement or job hereby contemplated to be entered into or undertaken.

ARTICLE 1V

COMPLETION OF PROJECT AND PAYMENT

Section 4.01  Contract Payments. CONTRACTOR’s compensation for services
performed will be consistent with the terms of the Grant Agreement and as follows: [TO BE
NEGOTIATED WITH THE WINNING BIDDER]

Section 4.02  Broadband Grant funds shall be used only to support last mile Fiber to the
Premises to Residences. CONTRACTOR shall be capable of demonstrating that Broadband Grant
funds are not spent on or attributed to other facilities and/or services.

Section 4.03 CONTRACTOR shall implement and follow procedures to ensure that
Broadband Grant funds are not used to duplicate facilities already in place, including facilities
funded through other government programs.

Section 4.04  Completion Date. [COMPLETION DATE TO BE NEGOTIATED WITH
THE WINNING BIDDER].

Section 4.05  Title to the Project Facilities. The City will take no ownership interest in the
Project Facilities. As between CONTRACTOR and the City, the Contractor will own the Project
Facilities.

ARTICLE V

SPECIAL COVENANTS

Section 5.01  Liens. The CONTRACTOR will pay or cause to be paid all utility charges
and other charges arising from the operations of the Project Facilities which, if unpaid, would
become a lien on the Project Facilities and will not permit any lien or encumbrance to be established
or to remain unsatisfied against the Project Facilities, including any mechanics’ liens; provided,
that the CONTRACTOR may in good faith contest any mechanics’ or other liens filed or established
against the Project Facilities, and in such event may permit the items so contested to remain
undischarged and unsatisfied during the period of such contest and any appeal therefrom unless the
CITY shall notify the CONTRACTOR that, in the opinion of Independent Counsel, by nonpayment
of any such items the Project Facilities or any part thereof will be subject to loss or forfeiture, in
which event the CONTRACTOR shall promptly pay and cause to be satisfied and discharged all
such unpaid items.



Section 5.02  Taxes and Other Governmental Charges. The CONTRACTOR will pay or
cause to be paid, as the same respectively become due, any taxes, special assessments, license fees
and governmental charges of any kind whatsoever that may at any time be lawfully assessed or
levied against or with respect to the operations at the Project Facilities, or any improvements,
equipment or related property installed or brought by the CONTRACTOR therein or thereon, or
the Agreement, Grant Agreement or the interest of the CITY therein. The CONTRACTOR may, at
its expense, in good faith contest any such taxes, assessments, license fees and other governmental
charges and, in the event of any such contest, may permit the taxes, assessments, license fees or
other charges so contested to remain unpaid during the period of such contest and any appeal
therefrom unless the CITY shall notify the CONTRACTOR that, in the opinion of Independent
Counsel, by nonpayment of any such items, the Project Facilities or any part thereof, or the revenue
therefrom, will be subject to loss or forfeiture, in which event such taxes, assessments, license fees
or charges shall be paid promptly.

Section 5.03  Insurance. The CONTRACTOR shall maintain, or cause to be maintained,
at its cost and expense, insurance as follows:

(a) Insurance against loss and/or damage to the Project Facilities under a policy or
policies covering such risks as are ordinarily insured against by similar businesses, including
(without limiting the generality of the foregoing) builder’s risk during construction, fire and
extended coverage in an amount not less than the full insurable replacement value of the Project
Facilities, less an amount equal to the fair market value of the Land, but any such policy may have
a deductible amount of not more than $100,000 unless the CONTRACTOR provides the CITY a
letter of an Independent insurance consultant that a larger deductible amount is prudent and
recommended. No policy of insurance shall be so written that the proceeds thereof will produce
less than the minimum coverage required by the preceding sentence, by reason of co-insurance
provisions or otherwise. The term “full insurable replacement value” shall mean the actual
replacement cost of the Project Facilities (excluding foundation and excavation costs and costs of
underground flues, pipes, drains and other uninsurable items) and equipment, and shall be
determined once every three years, by an insurance consultant or insurer, selected and paid for by
the CONTRACTOR. All policies evidencing insurance required by this subparagraph (a) with
respect to the Project Facilities shall be carried in the names of the CONTRACTOR and the CITY
as their respective interests may appear and shall contain standard clauses which provide for Net
Proceeds of insurance resulting from claims per casualty thereunder to the Project Facilities which
are less than $1,000,000 for loss or damage covered thereby to be made payable directly to the
CONTRACTOR, and Net Proceeds from such claims which are equal to or in excess of $1,000,000
to be made payable directly to the CITY. The Net Proceeds of such insurance required by this
paragraph (a) with respect to the Project Facilities shall be applied as provided in this Section 5.
The Net Proceeds of such insurance required by this paragraph (a) with respect to the facilities of
the CONTRACTOR other than Project Facilities shall be payable to the CONTRACTOR.

(b) Comprehensive general public liability insurance, including personal Injury
liability, and, if the CONTRACTOR owns or leases any automobiles, automobile insurance,
including owned, non-owned and hired automobiles, against liability for injuries to persons and/or
property, in the minimum amount for each occurrence and for each year of $2,000,000, for public
liability not arising from ownership or operation of automobiles (or other motor vehicles) and shall
be endorsed to show the CITY as an additional insured.



(©) Business interruption insurance covering actual losses in gross operating earnings
of the CONTRACTOR resulting directly from necessary interruption of business caused by
damage to or destruction resulting from: fire and lightning; accident to a fired-pressure vessel or
machinery; and other perils, including windstorm and hail, explosion, civil commotion, aircraft
and vehicles, sprinkler leakage, smoke, vandalism and malicious mischief, and accident, to real or
personal property constituting part of the Project Facilities, less charges and expenses which do
not necessarily continue during the interruption of business, for such length of time as may be
required with the exercise of due diligence and dispatch to rebuild, repair or replace such properties
as have been damaged or destroyed, with limits equal to at least the sum of 12 months’ Operating
Expenses of the Project Facilities.

(d) Such other insurance, including workers’ compensation insurance respecting all
employees of the CONTRACTOR, in such amount as is customarily carried by like organizations
engaged in like activities of comparable size and liability exposure; provided that the
CONTRACTOR may be self-insured with respect to all or any part of its liability for workers’
compensation. CONTRACTOR certifies that it is in compliance with Minn. Stat. Sect. 176.181,
subd. 2, pertaining to workers’ compensation insurance coverage. Contractor’s employees and
agents will not be considered City or State employees and any claims that may arise under the MN
Workers’ compensation Act on behalf of these employees and any claims made by any third party
as a consequence or any act or omission on the part of these employees are in no way the City or
State’s obligation or responsibly.

(e) All insurance required in this Section shall be taken out and maintained in
responsible insurance companies selected by the CONTRACTOR which are authorized under the
laws of Minnesota to assume the risks covered thereby. The CONTRACTOR will deposit annually
with the CITY a Certificate of Authorized CONTRACTOR Representative that states the
insurance the CONTRACTOR carries for the Project Facilities complies with this Article V and
is in force and effect. Not less than 30 days prior to the expiration of any policy, the
CONTRACTOR shall furnish the CITY a Certificate of Authorized CONTRACTOR
Representative that the policy has been renewed or replaced by another policy conforming to the
provisions of this Section, or that there is no necessity therefor under the terms hereof. In lieu of
separate policies, the CONTRACTOR may maintain a single policy, blanket or umbrella policies,
or a combination thereof, having the coverage required herein, in which event the CONTRACTOR
shall deposit with the CITY a Certificate of Authorized CONTRACTOR Representative that states
the insurance the CONTRACTOR carries for the Project Facilities complies with this Article.

Section 5.04 Damage or Destruction. The CONTRACTOR agrees to notify the CITY
immediately in the case of damage exceeding $1,000,000 in amount to, or destruction of, the Project
Facilities or any portion thereof resulting from fire or other casualty. In connection with any
Additional Parity Indebtedness, in the event that any such damage or destruction does not exceed
$1,000,000, the CONTRACTOR shall forthwith repair, reconstruct and restore the Project Facilities
to substantially the same or an improved condition or value as existed prior to the event causing
such damage and, to the extent necessary to accomplish such repair, reconstruction and restoration,
the CONTRACTOR will apply the Net Proceeds of any insurance relating to such damage received
by the CONTRACTOR to the payment or reimbursement of the costs thereof. Net Proceeds of any
insurance relating to such damage up to $1,000,000 shall be paid directly to the CONTRACTOR
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and any amounts in excess thereof shall be deposited with the CITY, subject to the liens of any
senior debt.

In the event the Project Facilities or any portion thereof is destroyed by fire or other
casualty and the damage or destruction is estimated to exceed $1,000,000, then the
CONTRACTOR shall proceed forthwith to repair, reconstruct and restore the damaged or
destroyed Project Facilities to substantially the same condition or value as existed prior to the event
causing such damage or destruction and, to the extent necessary to accomplish such repair,
reconstruction and restoration, the CONTRACTOR will apply the Net Proceeds of any insurance
relating to such damage or destruction received by the CONTRACTOR from the CITY to the
payment or reimbursement of the costs thereof. So long as no Default exists, any Net Proceeds of
insurance relating to such damage or destruction received by the CITY shall be released from time
to time by the CITY to the CONTRACTOR to allow the repair or restoration contemplated herein.

Section 5.05 No Warranty of Condition or Suitability. The CITY makes no warranty,
either express or implied, as to the design or capacity of the Project Facilities, as to the suitability
for operation of the Project Facilities, or that they will be suitable for the CONTRACTOR’s
purposes or needs.

Section 5.06  Indemnification. The CONTRACTOR releases the CITY from, agree that
the CITY shall not be liable for, and agree to hold the CITY, its Council, and its officers, employees
and agents, harmless against, any claim, cause of action, suit or liability for any loss or damage to
property or any injury to or death of any person that may be occasioned by any cause whatsoever
pertaining to the Project Facilities or the use thereof.

The CONTRACTOR further agrees to indemnify and hold harmless the CITY, its Council,
and its officers, employees and agents, against any and all losses, claims, damages or liability to
which the CITY, its Council, and its officers, employees and agents, and the carrying out of the
transactions contemplated by this Agreement, and to reimburse the CITY, its Council, and its
officers, employees and agents, for any out of pocket legal and other expenses (including
reasonable counsel fees) incurred by the CITY, its Council, and its officers, employees and agents,
in connection with investigating any such losses, claims, damages or liabilities or in connection
with defending any actions relating thereto. The CITY agrees, at the request and expense of the
CONTRACTOR, to cooperate in the making of any investigation in defense of any such claim and
promptly to assert any or all of the rights and privileges and defenses which may be available to
the CITY.

Section 5.07  Financial Statements. The CONTRACTOR agrees to furnish to the CITY:

(a) by no later than 150 days after the close of each Fiscal Year, during the term hereof,
commencing with the Fiscal Year ending December 31, , a copy of the annual financial
statements of the CONTRACTOR, including a balance sheet and operating statements, audited by
an Independent Accountant; and

(b) upon request, by no later than 45 days after the last day of each quarter of the Fiscal
Year, commencing with the fiscal quarter ending June 30, quarterly, unaudited financial



statements of the CONTRACTOR, all in reasonable detail and certified, subject to year-end
adjustment, by the treasurer or another authorized financial officer of the CONTRACTOR.

Section 5.08  Annual Certificate; Reports. The CONTRACTOR agrees to furnish to the

CITY:

(a) by no later than 150 days after the close of each Fiscal Year, during the term hereof,
commencing with the Fiscal Year ending December 31, , a Certificate of the Authorized
CONTRACTOR Representative that there is no Default under this Agreement, or, if there be any
such Default or default by the CONTRACTOR, explaining the nature thereof and specifying the
steps being taken to remedy the same;

(b) as soon as practicable but not later than 5 days after the CONTRACTOR becomes
aware thereof, written notice to of any claims, actions, suits or proceedings at law or in equity
(including any insolvency, bankruptcy or receivership proceeding) by or before any governmental
authority pending or, to CONTRACTOR’s knowledge, threatened against or affecting the
CONTRACTOR, the Project, or the Project Facilities, which claims, actions, suits or proceedings,
if adversely determined would reasonably be expected to materially adversely affect the financial
condition or business of the CONTRACTOR or the condition, operation, or ownership of the
Project Facilities; and

(c) and, if required by law, the Department of Employment and Economic
Development for the State of Minnesota (or its successor) such additional reports concerning the
CONTRACTOR or the Project Facilities as the CITY may from time to time reasonably request,
or as may be required by any law, regulation or ordinance of the State of Minnesota, the
Department of Employment and Economic Development (or its successor) or the CITY.

Section 5.09  Records and Inspection. For a minimum of six years following the end of
this Contract, receipt and approval of all final reports, or the required period of time to satisfy all
state and program retention requirements, whichever is later, the CONTRACTOR shall maintain
(1) copies of federal, state, municipal and other licenses and permits obtained by the
CONTRACTOR relating to the operation of the Project Facilities, (ii) financial books and records
reflecting the operations of the Project Facilities, and (iii) all other documents, instruments, reports
and records required by any provision of this Agreement or by law relating to the Project, the Project
Facilities or the affairs of the CONTRACTOR. The CITY shall have the right to inspect all such
materials, except any materials made private or confidential by federal or state law or regulation,
and the Project Facilities at all reasonable times and to make such copies and extracts as it may
desire. At the request of the CITY, the CONTRACTOR shall furnish to the CITY, at the
CONTRACTOR’s expense, a copy of any such materials which are required by the CITY in the
performance of its duties under the Agreement.




ARTICLE VI

EVENTS OF TERMINATION, DEFAULT, AND REMEDIES
Section 6.01  Events of Termination.

(a) Termination for Convenience: The CITY may at any time and for any reason
terminate this Contract if it determines that termination is in the best interest of the CITY. The
CITY shall provide 25 days’ written notice to the CONTRACTOR and the CONTRACTOR will
be entitled to payment, determined on a pro rata basis, for activities satisfactorily performed.

(b) Termination for Insufficient Funding: If DEED exercises its right to immediately
terminate the Grant Agreement between the CITY and DEED due to withdrawal of funding, in
whole or part, or an insufficient amount of funding remaining, the CITY may terminate this
Contract in whole or part. The CITY is not obligated to pay for services after such notice and
effective date of termination; however, the CONTRACTOR will be entitled to payment, determined
on a pro rata basis, for activities satisfactorily performed but only to the extent that funds are
available. The CONTRACTOR may not assess any penalties.

(c) Termination for Cause: The CITY may immediately terminate this Contract for
cause if it determines that there has been a failure to comply with the provisions herein, that
reasonable progress has not been made or that the purposes for which the funds were contracted
have not been or will not be fulfilled. The CITY may take action to protect the interests of the
CITY, the State of Minnesota, and other governmental entities, which may include the refusal to
disburse additional funds and requiring the return of all or part of the funds already disbursed.

Section 6.02  Events of Default. The following shall be “Events of Default” under this
Agreement and the term “Event of Default” shall mean, whenever used in this Agreement, anyone
or more of the following events:

(a) If the CONTRACTOR has failed to comply with the provisions herein, that
reasonable progress has not been made or that the purposes for which the funds were contracted
have not been or will not be fulfilled;

(b) If the CONTRACTOR the CONTRACTOR sells or otherwise disposes of the
Project Facilities before 5 years after the Completion Date;

(c) If the CONTRACTOR shall default in the due and punctual performance of any of
the covenants, conditions, agreements and provisions contained in this Agreement or Grant
Agreement on the part of the CONTRACTOR to be performed, and such Default shall have
continued for a period of 30 days after written notice, specifying such Default and requiring the
same to be remedied, shall have been given to the CONTRACTOR by the CITY;

(d) If any representation or warranty of the CONTRACTOR made herein or in any
report, Certificate or financial statement provided by the CONTRACTOR in connection with this
Agreement shall prove to be false or misleading in any material respect;



(e) If a court of competent jurisdiction shall enter an order, judgment or decree
declaring the CONTRACTOR an insolvent, or adjudging the CONTRACTOR bankrupt, or
appointing a trustee or receiver of the CONTRACTOR or of the whole or any substantial part of
the property of the CONTRACTOR under any applicable law or statute of the United States of
America or any State thereof, and such order, judgment or decree shall not be vacated or set aside
or stayed within 60 days from the date of the entry thereof; or

® If, under the provisions of any other law for the relief or aid of debtors, any court
of competent jurisdiction shall assume custody or control of the CONTRACTOR or of the whole
or any substantial part of its property, and such custody or control shall not be terminated within
60 days from the date of assumption of such custody or control.

The provisions of paragraph (c) of this Section are subject to the following limitations: (1)
If by reason of force majeure the CONTRACTOR is unable in whole or in part to carry out its
agreements contained herein, the CONTRACTOR shall not be deemed in default during the
continuance of such disability. The term “force majeure” as used herein includes but is not limited
to the following: acts of God; strikes, lockouts or other employee disturbances; acts of public
enemies; orders of any kind of the government of the United States of America or of the State of
Minnesota or any of their departments, agencies, political subdivisions or officials, or any civil or
military authority; insurrections; riots; epidemics; landslides; lightning; earthquakes; fires;
hurricanes, storms; floods; washouts; droughts; arrests; civil disturbances; explosions, breakage or
accident to machinery, transmission pipes or canals; partial or entire failure of utilities; or any
other cause or event not reasonably within the control of the CONTRACTOR. (2) If the Default
can be remedied but not within a period of 30 days after notice and if the CONTRACTOR has
taken all action reasonably possible to remedy such Default within such 30-day period, the Default
shall not become an Event of Default for so long as the CONTRACTOR shall diligently proceed
to remedy such Default and taking into account any directions or limitations of time made by the
CITY. The CONTRACTOR agrees, however, to use its best efforts to remedy with all reasonable
dispatch any cause or causes preventing the CONTRACTOR from carrying out its agreements.

Section 6.03  Cooperation. In the event of termination or Default, the CONTRACTOR
shall cooperate fully with the City to ensure completion of the Project and continuous service to
end users, and to minimize the impact on end user customers of CONTRACTOR’s services. Failure
to cooperate with or withholding any information or records requested by the City that impairs in
the provision of such services shall constitute a material breach of this Contract, subjecting
CONTRACTOR to liability for all damages incurred by the City and the State of Minnesota
resulting from such breach.

Section 6.04  Remedies on Default. Whenever any Event of Default shall have happened
and be subsisting, anyone or more of the following steps may be taken:

(a) The CITY may (i) exercise its rights and remedies under the Grant Agreement or
(i1) take whatever action in law or in equity which appears necessary or desirable to collect the
payments then due and thereafter to become due or to enforce performance and observance of any
obligation, agreement or covenant of the CONTRACTOR under this Agreement or the Grant
Agreement in accordance with the provisions hereof.



Section 6.05 Remedies Cumulative, Delay Not to Constitute Waiver. No remedy
conferred upon or reserved to the CITY by this Agreement or the Grant Agreement is intended to
be exclusive of any other available remedy or remedies, but each and every such remedy shall be
cumulative and shall be in addition to every other remedy given under this Agreement or Grant
Agreement or now or hereafter existing at law or in equity or by statute. No delay or omission to
exercise any right or power accruing upon any Default shall impair any such right or power, and
any such right or power may be exercised from time to time and as often as may be deemed
expedient. In order to entitle the CITY, or a receiver to exercise any remedy reserved to it in this
Article, it shall not be necessary to give any notice, other than such notice as may be herein
expressly required. In the event any agreement contained in this Agreement should be breached by
either party and thereafter waived by the other party, such waiver shall be limited to a particular
breach so waived and shall not be deemed to waive any other breach hereunder.

Section 6.06  Agreement to Pay Attorneys’ Fees and Expenses. In the event the
CONTRACTOR should default under any of the provisions of this Agreement, and the CITY
should employ attorneys or incur other expenses for the collection of payments due or to become
due hereunder or the enforcement of performance or observance of any obligation or agreement on
the part of the CONTRACTOR contained in this Agreement or the Grant Agreement, the
CONTRACTOR agrees that it will on demand therefor reimburse the reasonable fee of such
attorneys and such other expenses so incurred.

ARTICLE VII

MISCELLANEOUS

Section 7.01  Notices. All notices, Certificates, requests or other communications
hereunder shall be sufficiently given and shall be deemed given when delivered personally or
mailed by either certified or registered mail, return receipt requested, postage prepaid, addressed as
follows:

To the CITY City of Appleton
Mayor Dan Tosel
323 W. Schlieman Ave.
Appleton, MN 56208

To the CONTRACTOR *x

Attention: General Manager

The CONTRACTOR and the CITY, may, by notice given hereunder, designate any further
or different addresses to which subsequent notices, Certificates, requests or other communications
shall be sent.

Section 7.02  Binding Effect. This Agreement shall inure to the benefit of and shall be
binding upon the CITY, the CONTRACTOR and their respective successors, heirs and assigns, and




subject to the further limitation that any obligation of the CITY created by or arising out of this
Agreement.

Section 7.03  Obligation of the CONTRACTOR to Cooperate in Furnishing Documents
to City. The CONTRACTOR agrees to cooperate in furnishing to the City the documents referred
to in the Grant Agreement, RFP and CONTRACTOR’s RFP Response, and any other
documentation referred to herein.

Section 7.04  Independent Contractor. CONTRACTOR, with respect to its installation of
the Project Facilities under this Agreement, is an Independent Contractor and not an employee of
the City, State, or its agents. As set forth in Section 2.07, CONTRACTOR will not act as an agent
of or subcontractor for City in providing services to its end-user customers.

Section 7.05  Standard of Performance. Contractor represents it has the skill, expertise,
and licenses/permits necessary to perform the services under this Agreement.

Section 7.06  Performance and Payment Bonds. Upon execution of this Agreement,
CONTRACTOR shall submit a 100% performance bond for the value of project completion, and a
100% payment bond for the estimated cost of the construction services contracted for the project.

Section 7.07  Subcontracting and Assignment. Neither Contractor nor City shall assign
any of its rights or transfer any of its obligations without the prior written consent of the other party.

Section 7.08  Amendments, Changes and Modifications. This Agreement, the Grant
Agreement and RFP may not be effectively amended, changed, modified, altered or terminated
except in writing by the CITY and the CONTRACTOR.

Section 7.09  Additional Provisions as to Interpretation. All references herein to
"Articles", "Sections" and other subdivisions are to the corresponding Articles, Sections or
subdivisions of this Agreement; and the words "herein", "hereof, "hereunder" and other words of
similar import refer to this Agreement as a whole and not any particular Article, Section or
subdivision hereof.

Section 7.10  Counterparts. This Agreement may be executed in several counterparts,
each of which shall be regarded as an original and all of which shall constitute but one and the same
Agreement.

Section 7.11  Severability. In case any section or provision of this Agreement, or in case
any covenant, stipulation, obligation, agreement, act, or action, or part thereof, made, assumed,
entered into, or taken under this Agreement, or any application thereof, is for any reason held to be
illegal or invalid, or is at any time inoperable by reason of any law, or actions thereunder, such
illegality or invalidity or inoperability shall not affect this remainder thereof or any other section or
provision of the Agreement or any other covenant, stipulation, obligation, agreement, act, or action,
or part thereof, made, assumed, entered into, or taken under this Agreement, which shall at the time
be construed and enforced as if such illegal or invalid or inoperable portion were not contained
therein, nor shall such illegality or invalidity or inoperability or any application thereof affect any
legal and valid and operable application therefor from time to time, and each such section,
provision, covenant, stipulation, obligation, agreement, act, or action, or part thereof, shall be



deemed to be effective, operative, made, entered into or taken in the manner and to the full extent
from time to time permitted by law.

Section 7.12  Captions. The captions or headings in this Agreement are for convenience
only and in no way define, limit or describe the scope or intent of any provisions or sections of this
Agreement.

Section 7.13  Term of Agreement. Except as otherwise provided herein, this Agreement
shall remain in full force and effect from the date of execution hereof until five years following the
Completion Date.

Section 7.14  Grant Agreement Specifications. CONTRACTOR shall adhere all
requirements of the Grant Agreement, including but not limited to the following requirements as if
acting as the “Grantee” to ensure the CITY is complaint with the same, and/or as necessary, shall
cooperate with the CITY to demonstrate compliance to either the CITY, DEED, or another
government agency. CONTRACTOR shall flow down all applicable provisions to subcontractors.

(a) Government Data Practices.

(b) Intellectual Property Rights.

(¢c) Workers’ Compensation.

(d) Publicity.

(e) Endorsement

() Lead Based Paint.

(g) Drug-free Workplace.

(h) Duplication of Benefits.

(i) Conflicts of Interest.

(i) Debarment and Suspension Certification (Executive Orders 12549 and 12689)

(k) Federal Environmental Standard.

(1) Federal Labor Standards (HUD Form 4010), Federal Equal Employment Opportunity
Construction Contracts Specifications (EO 11246), Equal Employment Opportunity, as
amended (EO 11375), and implementing regulations at41 CFR part 60, “Office of
Federal Contract Compliance Programs, Equal Employment Opportunity, Department of
Labor.”

(m) Davis-Bacon Act, as amended (40 U.S.C. 3141-3148).

(n) Copeland Anti-Kickback Act, (40 U.S.C. 3145), as supplemented by Department of
Labor regulations (29 CFR Part 3, “Contractors and Subcontractors on Public Building
or Public Work Financed in Whole or in Part by Loans or Grants from the United States™).

(o) Contract Work Hours and Safety Standards (40 U.S.C. 3701-3708).

(p) Clean Air Act (42 U.S.C.7401-7671q.) and the Federal Water Pollution Control
Act (33 U.S.C. 1251-1387), as amended

(¢) Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)

(r) Procurement of recovered materials. 2 CFR § 200.323.

(s) Prohibition on certain telecommunications and video surveillance services or equipment.
2 CFR § 200.216.

(1) Domestic preferences for procurements. 2 CFR § 200.322.

(u) All OSHA Regulations, including but not limited to those listed at 29 CFR 1910.120 and
1926.65.



(v) To the extent feasible, job vacancies for the Project shall be listed with
MinnesotaWorks.net.
(w) Ensured payment to Subcontractors.

Section 7.15  Labor Provisions. CONTRACTOR must abide by the following Labor
Standard documents, which were attached as Exhibit-D to the RFP, and may be modified from
time to time by the applicable government authority:

Federal Labor Standards Provision (HUD 4010)
Equal Employment Opportunity/Civil Rights
Construction Contract Specs

Minority/ Women Owned Business

HUD Section 3 Clause

Minnesota Prevailing Wage

Section 7.16  Environmental Review. CONTRACTOR and the City will work in good
faith to complete any Environmental Review that is necessary in order to construct or install the
Project Facilities.

Section 7.17  Governing Law, Jurisdiction and Venue. Minnesota law, without regard to
its choice-of-law provisions, governs this Agreement. Venue for all legal proceedings arising out
of this Agreement, or its breach, must be in Minnesota state court, Swift County, or in federal court,
District of Minnesota.

ARTICLE VIII

EXHIBITS

This Agreement Includes the following Exhibits incorporated herein by reference:

Exhibit A
Exhibit B
Exhibit C

Exhibit D

Service Area

Grant Agreement

Request for Proposal for Fiber to the Premises and Broadband Services
Procurement

CONTRACTOR’s Response to RFP



IN WITNESS WHEREOF, the CITY and the CONTRACTOR have caused this
Agreement to be duly executed in their respective names, all as of the date first above written.

CITY OF APPLETON, MINNESOTA

By:
Its: MAYOR

By:
Its: City Administrator

K3k

By:
Its: CEO/General Manager




EXHIBIT A

SERVICE AREA



EXHIBIT B

GRANT AGREEMENT



EXHIBIT C

REQUEST FOR PROPOSAL FOR FIBER TO THE PREMISES AND BROADBAND
SERVICES PROCUREMENT

[TO BE ADDED DURING NEGOTIATION WITH WINNING BIDDER]



EXHIBIT D

CONTRACTOR’S RESPONSE TO RFP

[TO BE ADDED DURING NEGOTIATION WITH WINNING BIDDER]

71638709v6



Provider Name:

Exhibit F

Comparative Criteria Score Card

Review Name:

To assign a comparative composite score place an “X” in the desired cell which corresponds to the desired adjective rating and point value.

Comparative Tiers Highly Advantageous | Advantageous | Not Advantageous | Disadvantageous Not Acceptable
(10 pts.) (7 pts.) (3 pts.) (1pts.) (Disqualification)
5.5.1 Service Tiers
5.5.2 Bandwidth
5.5.3 Customer Satisfaction
5.5.4 Service Availability
5.6.1 Commencement of
Services
5.6.2 Connection Charges
5.6.3 Subscriber Equipment
Costs
5.6.4 Service to Future Premises
5.7 Service Options & Rates
5.8 Service Provision Business -
Local Gov’t
Total Score:
Composite Adjective Ratings:
Highly Advantageous 70 - 100
Advantageous 30-70
Not Advantageous 10-30
Disadvantageous 0-10
Not Acceptable Disqualified

Provider Composite Rating:
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	ARTICLE I   DEFINITIONS
	Section 1.01 Definitions

	ARTICLE II   PROJECT OBLIGATIONS
	Section 2.01 CONTRACTOR will proceed with all reasonable dispatch to acquire, install and construct the Project Facilities substantially in accordance with the RFP and CONTRACTOR’s RFP Response, both incorporated herein
	Section 2.02 CONTRACTOR will construct and install network and broadband infrastructure to provide Fiber to the Premises access to Broadband Services to all Residences
	Section 2.03 CONTRACTOR will construct and install network and broadband infrastructure to provide access to Broadband Services to all businesses and government offices within the City.
	Section 2.04 CONTRACTOR will offer internet access at or above the state speed goals (at least 300 Mbps download; at least 300 Mbps upload) and at retail prices set forth [TO BE NEGOTIATED WITH THE WINNING BIDDER]
	Section 2.05 CONTRACTOR’s service offerings will include [TO BE NEGOTIATED WITH WINNING BIDDER, INCLUDING IDENTIFICATION OF OPTIONAL SERVICES]
	Section 2.06 CONTRACTOR agrees to provide Broadband Services in the Service Area using the Project Facilities for at least 5 years after the Completion Date.
	Section 2.07 CONTRACTOR will obtain all permits, licenses, and/or authorizations of any kind necessary to provide its services to end-user customers
	Section 2.08 CONTRACTOR must allow subscribers to its Broadband Services to obtain third-party services (e.g., telephony, video, telemedicine, security, etc.) to be delivered via the Broadband Services.
	Section 2.09 Subscriber Rights and Consumer Protection
	Section 2.10 Use of Project Facilities
	Section 2.11 Maintenance and Possession of Project Facilities by CONTRACTOR

	ARTICLE III   REPRESENTATIONS, WARRANTIES AND COVENANTS
	Section 3.01 Representations by the City
	(a) The City is a Minnesota body corporate and politic.
	(b) City will work to allow CONTRACTOR to site facilities on City-owned property or provide needed easements.  The City will facilitate any local permitting required and waive associated municipal fees wherever apt.
	(c) The execution and delivery of this Agreement and the Assignment, the performance of all covenants and agreements of the City contained in this Agreement are fully authorized and have been duly and validly authorized by resolutions of the City, dul...
	(d) No council member of the City and no other elected or appointed official who is authorized to take part in the making of this Agreement is directly or indirectly interested in this Agreement, the Project, the Project Facilities, or any contract, a...

	Section 3.02 Representations, Warranties and Covenants by CONTRACTOR
	(a) The CONTRACTOR is a ____________________ duly organized under the laws of ________, and is authorized to do business in, and in good standing, under the laws of the State of Minnesota, and the CONTRACTOR has full power and authority to undertake i...
	(b) The CONTRACTOR will comply with all applicable federal, state and local laws with respect to its performance of this Agreement.  The CONTRACTOR will at all times during performance of this contract remain in compliance with all applicable OSHA reg...
	(c) The CONTRACTOR reasonably expects that it will own and operate the Project Facilities and provide the agreed-to services for five years following the Completion Date as provided herein, except to the extent such operation may be interrupted by str...
	(d) The execution and delivery of this Agreement, and the other Documents to which it is a party and the consummation of the transactions herein and therein contemplated will not conflict with or constitute a breach of or Default under any bond, deben...
	(e) There is no litigation pending, or to the best of its knowledge threatened, against the CONTRACTOR affecting its ability to carry out the terms of the Agreement.
	(f) To the best of the CONTRACTOR’s knowledge and belief, no council member or other officer or employee of the CITY is directly or indirectly interested in this Agreement, the Project or any contract, agreement or job hereby contemplated to be entere...


	ARTICLE IV   COMPLETION OF PROJECT AND PAYMENT
	Section 4.01 Contract Payments
	Section 4.02 Broadband Grant funds shall be used only to support last mile Fiber to the Premises to Residences
	Section 4.03 CONTRACTOR shall implement and follow procedures to ensure that Broadband Grant funds are not used to duplicate facilities already in place, including facilities funded through other government programs
	Section 4.04 Completion Date
	Section 4.05 Title to the Project Facilities

	ARTICLE V   SPECIAL COVENANTS
	Section 5.01 Liens
	Section 5.02 Taxes and Other Governmental Charges
	Section 5.03 Insurance
	(a) Insurance against loss and/or damage to the Project Facilities under a policy or policies covering such risks as are ordinarily insured against by similar businesses, including (without limiting the generality of the foregoing) builder’s risk duri...
	(b) Comprehensive general public liability insurance, including personal Injury liability, and, if the CONTRACTOR owns or leases any automobiles, automobile insurance, including owned, non-owned and hired automobiles, against liability for injuries to...
	(c) Business interruption insurance covering actual losses in gross operating earnings of the CONTRACTOR resulting directly from necessary interruption of business caused by damage to or destruction resulting from: fire and lightning; accident to a fi...
	(d) Such other insurance, including workers’ compensation insurance respecting all employees of the CONTRACTOR, in such amount as is customarily carried by like organizations engaged in like activities of comparable size and liability exposure; provid...
	(e) All insurance required in this Section shall be taken out and maintained in responsible insurance companies selected by the CONTRACTOR which are authorized under the laws of Minnesota to assume the risks covered thereby. The CONTRACTOR will deposi...

	Section 5.04 Damage or Destruction
	Section 5.05 No Warranty of Condition or Suitability
	Section 5.06 Indemnification
	Section 5.07 Financial Statements
	(a) by no later than 150 days after the close of each Fiscal Year, during the term hereof, commencing with the Fiscal Year ending December 31, _____, a copy of the annual financial statements of the CONTRACTOR, including a balance sheet and operating ...
	(b) upon request, by no later than 45 days after the last day of each quarter of the Fiscal Year, commencing with the fiscal quarter ending June 30, ______ quarterly, unaudited financial statements of the CONTRACTOR, all in reasonable detail and certi...

	Section 5.08 Annual Certificate; Reports
	(a) by no later than 150 days after the close of each Fiscal Year, during the term hereof, commencing with the Fiscal Year ending December 31, _______, a Certificate of the Authorized CONTRACTOR Representative that there is no Default under this Agree...
	(b) as soon as practicable but not later than 5 days after the CONTRACTOR becomes aware thereof, written notice to of any claims, actions, suits or proceedings at law or in equity (including any insolvency, bankruptcy or receivership proceeding) by or...
	(c) and, if required by law, the Department of Employment and Economic Development for the State of Minnesota (or its successor) such additional reports concerning the CONTRACTOR or the Project Facilities as the CITY may from time to time reasonably r...

	Section 5.09 Records and Inspection

	ARTICLE VI   EVENTS OF TERMINATION, DEFAULT, AND REMEDIES
	Section 6.01 Events of Termination
	(a) Termination for Convenience: The CITY may at any time and for any reason terminate this Contract if it determines that termination is in the best interest of the CITY.  The CITY shall provide 25 days’ written notice to the CONTRACTOR and the CONTR...
	(b) Termination for Insufficient Funding:  If DEED exercises its right to immediately terminate the Grant Agreement between the CITY and DEED due to withdrawal of funding, in whole or part, or an insufficient amount of funding remaining, the CITY may ...
	(c) Termination for Cause: The CITY may immediately terminate this Contract for cause if it determines that there has been a failure to comply with the provisions herein, that reasonable progress has not been made or that the purposes for which the fu...

	Section 6.02 Events of Default
	(a) If the CONTRACTOR has failed to comply with the provisions herein, that reasonable progress has not been made or that the purposes for which the funds were contracted have not been or will not be fulfilled;
	(b) If the CONTRACTOR the CONTRACTOR sells or otherwise disposes of the Project Facilities before 5 years after the Completion Date;
	(c) If the CONTRACTOR shall default in the due and punctual performance of any of the covenants, conditions, agreements and provisions contained in this Agreement or Grant Agreement on the part of the CONTRACTOR to be performed, and such Default shall...
	(d) If any representation or warranty of the CONTRACTOR made herein or in any report, Certificate or financial statement provided by the CONTRACTOR in connection with this Agreement shall prove to be false or misleading in any material respect;
	(e) If a court of competent jurisdiction shall enter an order, judgment or decree declaring the CONTRACTOR an insolvent, or adjudging the CONTRACTOR bankrupt, or appointing a trustee or receiver of the CONTRACTOR or of the whole or any substantial par...
	(f) If, under the provisions of any other law for the relief or aid of debtors, any court of competent jurisdiction shall assume custody or control of the CONTRACTOR or of the whole or any substantial part of its property, and such custody or control ...

	Section 6.03 Cooperation
	Section 6.04 Remedies on Default
	(a) The CITY may (i) exercise its rights and remedies under the Grant Agreement or (ii) take whatever action in law or in equity which appears necessary or desirable to collect the payments then due and thereafter to become due or to enforce performan...

	Section 6.05 Remedies Cumulative, Delay Not to Constitute Waiver
	Section 6.06 Agreement to Pay Attorneys’ Fees and Expenses

	ARTICLE VII   MISCELLANEOUS
	Section 7.01 Notices
	Section 7.02 Binding Effect
	Section 7.03 Obligation of the CONTRACTOR to Cooperate in Furnishing Documents to City
	Section 7.04 Independent Contractor
	Section 7.05 Standard of Performance
	Section 7.06 Performance and Payment Bonds
	Section 7.07 Subcontracting and Assignment
	Section 7.08 Amendments, Changes and Modifications
	Section 7.09 Additional Provisions as to Interpretation
	Section 7.10 Counterparts
	Section 7.11 Severability
	Section 7.12 Captions
	Section 7.13 Term of Agreement
	Section 7.14 Grant Agreement Specifications
	(a) Government Data Practices.

	Section 7.15 Labor Provisions
	Section 7.16 Environmental Review
	Section 7.17 Governing Law, Jurisdiction and Venue

	ARTICLE VIII   EXHIBITS
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